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Abstract
Endless armed conflicts against terrorist groups put civilian populations at risk. Since
France has been involved in the Sahel from 2013 onwards, transnational non-
international armed conflicts (NIACs) of extended geographical and temporal scope
against groups designated as terrorists are not a US exception anymore. NIACs
against terrorist groups, conducted not only by the United States but also by
France, persist and have been reconfigured around threat anticipation. How can
anticipatory warfare be best constrained? This article argues that it can be best
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done through more constraining rules regulating target selection in NIACs and, in
particular, by redefining the notion of continuous combat function (CCF). Many
elements explored in this article indicate that the United States and France select
targets that they pre-designate as terrorists, before these targets are engaged in
hostilities. Instead of responding to the observed participation of these individuals in
hostilities, strikes are based on contextual and behavioural elements ahead or outside
of such moments. This paper argues that when war consists of threat anticipation, it
becomes very extensive and particularly risky for civilians. Furthermore, recent State
practice in the counterterrorism context reveals the pitfalls of the notions of direct
participation in hostilities and CCF as defined in the 2009 International Committee
of the Red Cross Interpretive Guidance. Outside this context, the interpretations
proposed in the Interpretive Guidance might seem sufficient to constrain target
selection processes and to protect civilian populations. However, when applied to
armed conflicts that are driven by threat anticipation, the pitfalls of these
interpretations emerge. I formulate a critique of these interpretations as being partly
responsible for anticipatory warfare and propose an alternative theory for the CCF test.

Keywords: direct participation in hostilities, continuous combat function, international humanitarian law,

jus in bello, counterterrorism, terrorism, targeting, drones.

Introduction

In ten years, Europe will still be deployed in the Sahel, and probably more so
than it is today.

Général François Lecointre, French Military Forces Chief of Staff1

How can endless and anywhere wars in the counterterrorism context be
constrained? Non-international armed conflicts (NIACs) against terrorist groups,
conducted by the United States,2 but also by France,3 persist and have been
reconfigured around threat anticipation. The United States and France are the

1 Nicolas Barotte, “Général Lecointre: ‘Nous allons vers une réorganisation de l’ordre du monde’”, Figaro,
21 May 2021, available at: www.lefigaro.fr/international/general-lecointre-nous-allons-vers-une-
reorganisation-de-l-ordre-du-monde-20210521 (all internet references were accessed in August 2022).

2 For the past twenty years, the United States has used force against members of transnational terrorist
groups in, among other places, Afghanistan, Yemen, Pakistan, Somalia, Libya, Iraq and Syria. See, for
instance, reports by The Bureau of Investigative Journalism, “US Strikes in Yemen, 2002 to Present”,
available at: www.thebureauinvestigates.com/projects/drone-war/charts?show_casualties=1&show_
injuries=1&show_strikes=1&location=yemen&from=2002-1-1&to=now; “CIA and US Military Drone
Strikes in Pakistan, 2004 to Present – Chart: Pakistan: CIA Drone Strikes, 2004 to Present”, available at:
https://docs.google.com/spreadsheets/d/1NAfjFonM-Tn7fziqiv33HlGt09wgLZDSCP-BQaux51w/edit#gid=
477128060; “US Strikes in Somalia, 2007 to Present”, available at: www.thebureauinvestigates.com/
projects/drone-war/charts?show_casualties=1&show_injuries=1&show_strikes=1&location=somalia&
from=2007-1-1&to=now; “Afghanistan: US Air and Drone Strikes, 2015 to Present”, available at: www.
thebureauinvestigates.com/projects/drone-war/charts?show_casualties=1&show_injuries=1&show_strikes=
1&location=afghanistan&from=2015-1-1&to=now.

3 French Ministry of Armed Forces, Opération Barkhane, available at: www.defense.gouv.fr/operations/
operations/operation-barkhane.
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two case studies of this paper as they both happen to select targets that they
designate as terrorists outside moments and areas of hostilities. Because these
interventions against members of designated terrorist groups4 aim to anticipate
threats, they are extended in time. For this reason, the terms “US forever war”5

and “French endless war”6 populate our imaginaries about armed conflicts
against non-State armed groups designated as terrorists. Even if underexplored by
legal scholars to date, France has, for the past eight years, been leading
counterterrorism operations against various non-State armed groups in the Sahel
and excludes the prospect of terminating its intervention in the region.7 While
the French intervention in the Sahel is being reconfigured at the moment of
finalizing this paper,8 the government does not intend to put an end to the
military intervention but simply to reshape it and increasingly rely on air power.9

This is in line with the French Law on Military Programming for 2019–202510

which provides a military strategy for France’s “war against jihadist groups” –
thus entering the international humanitarian law (IHL) paradigm – and
suggests that France’s counterterrorism operations abroad will persist for as long
as these groups exist, re-emerge and recompose themselves.11 This law,

4 These interventions amount to NIACs only when the requirement of intensity is met, and the group is
sufficiently organized.

5 Harold Hongju Koh, “How to End the Forever War?”, Oxford Union, Oxford, 7 May 2013, Speech
published by Just Security, available at: www.justsecurity.org/wp-content/uploads/2013/10/Koh-Oxford-
How-to-End-the-Forever-War.pdf. Nathan Derejko, “A Forever War? Rethinking the Temporal Scope
of Non-International Armed Conflict”, Journal of Conflict and Security Law, Vol. 26, No. 2, 2020,
available at: https://doi.org/10.1093/jcsl/kraa018. Edward Wong, “Americans Demand a Rethinking of
the ‘Forever War’”, New York Times, 3 February 2020, available at: www.nytimes.com/2020/02/02/us/
politics/trump-forever-war.html.

6 Ruth Maclean and Finbarr O’Reilly, “Crisis in the Sahel Becoming France’s Forever War”, New York
Times, 29 March 2020, available at: www.nytimes.com/2020/03/29/world/africa/france-sahel-west-
africa-.html. “France’s Forever War in the Sahel”, The Economist, 17 February 2021, available at: www.
economist.com/middle-east-and-africa/2021/02/17/frances-forever-war-in-the-sahel. Benjamin Haddad,
“France’s Forever War”, Foreign Policy, 17 November 2015, available at: https://foreignpolicy.com/
2015/11/17/france-syria-isis-hollande-assad/. “Au Mali, la France piégée dans une guerre sans fin”, Der
Spiegel, Courrier International, 13 June 2021, available at: www.courrierinternational.com/article/
enquete-au-mali-la-france-piegee-dans-une-guerre-sans-fin.

7 N. Barotte, above note 1.
8 “Macron: Barkhane Mission Ending, French Presence to Stay in Sahel”, Al Jazeera, 10 June 2021, available

at: www.aljazeera.com/news/2021/6/10/sahel-macron-announces-end-operation-barkhane-it-exists. “Fin
de l’opération Barkhane au Mali : la France acte son retrait pour mieux rester au Sahel”, France24, 17
February 2022, available at: www.youtube.com/watch?app=desktop&v=RRO_aFMx6ho.

9 “The President of the Republic Emmanuel Macron took part in the G5 Sahel Summit by videoconference.
At the end, he held a joint press conference with the President of the Republic of Niger, Mohamed
Bazoum.” “Press Conference Following the G5 Sahel Summit”, Elysée, 9 July 2021, available at: www.
elysee.fr/emmanuel-macron/2021/07/09/conference-de-presse-a-lissue-du-sommet-du-g5-sahel.

10 Statute reference is: Loi n° 2018-607 du 13 juillet 2018 relative à la programmation militaire pour les
années 2019 à 2025 et portant diverses dispositions intéressant la défense (Law on military
programming), available at: www.legifrance.gouv.fr/eli/loi/2018/7/13/ARMX1800503L/jo/texte.

11 Rebecca Mignot-Mahdavi, “Le Silence des Agneaux: France’s War Against ‘Jihadist Groups’ and
Associated Legal Rationale”, ICCT Journal, 15 May 2020, available at: https://icct.nl/publication/
le-silence-des-agneaux-frances-war-against-jihadist-groups-and-associated-legal-rationale/. Rebecca Mignot-
Mahdavi, “Will the War on Terror Ever End?”, La Revue des droits de l’Homme, Actualités Droits-
Libertés, March 2019. Dustin A. Lewis, Gabriella Blum and Naz K. Modirzadeh, “Indefinite War.
Unsettled International Law on The End of Armed Conflict”, Harvard Law School Program on
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together with other sources, including the testimony of a French drone operator,12

indicates that France’s military strategy in the counterterrorism context, just as that
of the United States, rests on the objective of pre-empting threats: instead of
targeting individuals at the very moment when they participate in hostilities, their
aim is to pre-emptively identify possible targets before hostile acts are
conducted.13 Given this similarity in the military strategy of the two countries
and the extensive temporal scope of their military engagement against designated
terrorist groups, France and the United States serve as case studies for this article.
This identification of targets is sometimes based on contextual and behavioural
elements that do not include the witnessed participation in hostilities and leads,
as cases studied in this paper show, to civilian casualties.14

I argue in this paper that when armed conflicts consist of threat
anticipation, they become not only endless,15 but also risky for civilian
populations. Recent State practice in the counterterrorism context reveals the
pitfalls of the interpretations of direct participation in hostilities (DPH) and
continuous combat function (CCF) crystallized in the International Committee of

International Law and Armed Conflict, Legal Briefing, February 2017, available at: https://pilac.law.
harvard.edu/indefinite-war/.

12 M. Drevet, L. Mieusset, R. Mignot-Mahdavi, C. Pinel and A. Yehiel, “Testimony of a French Drone
Operator: Anticipatory Strikes in the Sahel”, European Forum on Armed Drones (EFAD), 16 February
2022, available at: www.efadrones.org/testimony-of-a-french-drone-operator-anticipatory-strikes-in-the-
sahel/. Rebecca Mignot-Mahdavi, “Frappe de Bounti : la France conduit-elle des « frappes signatures »
au Sahel ?”, La Revue des droits de l’homme, Actualités Droits-Libertés, 19 April 2021, available at:
http://journals.openedition.org/revdh/11718.

13 Law on military programming, above note 10. See also France’s latest Strategic Review: Defence and
National Security Strategic Review, 2017, available at: www.defense.gouv.fr/dgris/politique-defense/
actualisation-strategique-revue-strategique-2017#title-3227. Annexed Report to the Law on Military
Programming (NB: it also has legislative value), Rapport annexé (appears at the end of the legislation),
available at: www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000037192797&dateTexte=
20181122.

14 For estimates of the civilian harm caused by the United States, see, for instance, the Bureau of Investigative
Journalism, “CIA and US Military Drone Strikes in Pakistan, 2004 to Present –Chart: Civilians Killed”,
available at: https://docs.google.com/spreadsheets/d/1NAfjFonM-Tn7fziqiv33HlGt09wgLZDSCP-
BQaux51w/edit#gid=1976356146. Open Society Foundations, “After the Dead Are Counted: U.S. and
Pakistani Responsibilities to Victims of Drone Strikes”, November 2014, available at: www.
opensocietyfoundations.org/publications/after-dead-are-counted-us-and-pakistani-responsibilities-
victims-drone-strikes. Amnesty International, “‘Will I be Next?’: US Drone Strikes in Pakistan”, Amnesty
International Publications, London, 2013, available at: www.amnesty.org/download/Documents/12000/
asa330132013en.pdf. International Human Rights and Conflict Resolution Clinic (Stanford Law
School) and Global Justice Clinic (NYU School of Law), Living Under Drones: Death, Injury, and
Trauma to Civilians from US Drone Practices in Pakistan, September 2012, available at: www-cdn.law.
stanford.edu/wp-content/uploads/2015/07/Stanford-NYU-Living-Under-Drones.pdf. And for France,
see Roche Fabrice Sossiehi, “Six villageois du nord du Mali ont été tués par une frappe attribuée à la
force Barkhane”, NorAfrik.com, 28 March 2021, available at: www.norafrik.com/politique/8540.html.
“UN Investigation Concludes French Military Airstrike Killed Mali Civilians”, United Nations News, 30
March 2021, available at: https://news.un.org/en/story/2021/03/1088722.

15 Although discussions on Samuel Moyn’s Humane have mainly focused on the book’s argument that
drone wars are stabilized through law and are endless because they appear to be more humane, the
book also importantly describes the blurring boundary between war and peace. This is explained as an
outcome of war’s “conver[sion] into policing in the spirit of humane control”. See Samuel Moyn,
Humane: How the United States Abandoned Peace and Reinvented War, Farrar, Straus and Giroux,
New York, 2021, p. 323.
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the Red Cross (ICRC) Interpretive Guidance of 2009. Outside this context of
anticipatory warfare, it was not necessarily possible to foresee that these
interpretations would leave unconstrained target selection processes and civilian
populations insufficiently protected. I formulate a critique of these interpretations
as failing to constrain anticipatory warfare and propose an alternative definition
of the CCF test. The point is not to say that the targeting practices were explicitly
justified on the basis of CCF as interpreted by the ICRC in its Interpretive
Guidance – in fact, as shown elsewhere the US rationale for these practices is an
admixture of ad bellum and in bello justifications,16 and France mainly presents
vague justifications for its military operations in the Sahel.17 The point of this
paper is to argue that not only practically speaking but also on the advocacy
front, the mainstream interpretation of CCF provided in the ICRC Interpretive
Guidance does not allow for successful and robust pushback against pre-emptive
targeting practices that put civilian populations at risk.

The persisting threat of anticipatory (and thus endless) warfare resulting in
civilian harm should stimulate renewed interest in scrutinizing States’ rules of
engagement and related interpretations of the law. It requires asking what open-
textured norms of IHL, when left undiscussed, allow for the practice of targeting
individuals who have never been witnessed actively participating in hostilities and
thus create a high error risk for civilians. The paper identifies the IHL concepts that
States use in targeting members of designated terrorist groups who are enemy
parties in a NIAC, and discusses how the interpretation of these legal concepts has
evolved over the past two decades. All norms present a certain degree of uncertainty
and the rules regulating target selection in NIACs – DPH and CCF – are no
exception. While these norms have been the object of lively and highly important
scholarly debate since the publication of the ICRC’s Interpretive Guidance on the
notion of DPH, this debate has not much focused on the counterterrorism context.
Yet, elements of State practice highlight the pitfalls and strengths of alternative
interpretations of these norms. To the question of how to constrain anticipatory
warfare, I argue that we need to depart from the current definition of CCF.

This contribution is first descriptive and consists of the study of the
notions of DPH and of CCF. In the first section, the article gives a brief account
of the evolution of DPH and the notion of CCF, as well as an explanation of the
intervention of the ICRC Interpretive Guidance in this evolution. In the second
section, the article unpacks what the test of the notion of CCF, as defined by

16 Nils Melzer, Interpretive Guidance on the Notion of Direct Participation in Hostilities under International
Humanitarian Law, ICRC, Geneva, May 2009 (ICRC Interpretive Guidance), available at: www.refworld.
org/docid/4a670dec2.html. Rebecca Mignot-Mahdavi, “Drones Programs, the Individualization of War
and the Ad Bellum Principle of Proportionality”, in Claus Kress and Robert Lawless (eds), Necessity
and Proportionality in International Peace and Security Law, Oxford University Press, Oxford, 2020.
Nehal Bhuta and Rebecca Mignot-Mahdavi, “Dangerous Proportions: Means and Ends in Non-Finite
War”, in Nehal Bhuta, Florian Hoffmann, Sarah Knuckey, Frédéric Mégret and Margaret Satterthwaite
(eds), The Struggle for Human Rights: Essays in Honour of Philip Alston, Oxford University Press,
Oxford, 2021.

17 R. Mignot-Mahdavi, “Le Silence des Agneaux”, above note 11.
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the Interpretive Guidance and as commented in scholarly debates, involves. In
other words, it concentrates on CCF as functional membership derived from
evidence not limited to witnessing actual involvement of the target in hostilities
In the third section, the paper shows that the CCF test proposed by the ICRC
Interpretive Guidance is very close to how some States target individuals
designated as terrorists beyond areas and actual moments of participation in
hostilities. It is argued that the CCF test, unless it is revisited, puts civilians at
great risk. In this, the paper takes issue with the functional approach to
membership as it does not satisfactorily constrain targeting.18 Finally, in
conclusion, I briefly undertake the more normative task of identifying an
alternative, more restrictive interpretation of CCF that would change the CCF
test, and considerably reduce the targeting opportunities of States, thus
lessening the risk posed to civilians.

Methodologically speaking, this paper intends to show that looking at IHL
both from an internal and external point of view is necessary to explain in detail
how law is conceptually and practically rearranged by States around pre-emptive
warfare. I hope to highlight the value of abandoning the divide between studying
the norms of IHL in a doctrinal manner, on the one hand, and studying IHL “in
action”, on the other hand. This field is one deprived of routine judicial review, so
one cannot wait for court decisions to analyse facts and realities of contemporary
warfare. Similarly, it concerns military strategies developed by States that do not
necessarily have constitutional traditions where the executive branch is vocal
about defence policy choices – this is the case of France, for instance. Here
again, IHL scholarship cannot wait for official declarations to be made to try
and trace rules of engagement and suggest related interpretations of the norms.
Therefore, studying the facts of reported cases is sometimes the only way to
formulate hypotheses about the legal interpretations chosen by operating States
for the norms of IHL. By analysing the practice and rhetoric of certain States
active in armed conflicts against parties that they simultaneously label as
“terrorist” in nature, I intend by no means to draw conclusions about their
interpretation of the law, nor to describe as de lege lata their interpretation of
these notions. Given the importance of the studied States’ participation in these
armed conflicts (time, space and intensity), as well as the laconic information
about their legal and operational framework, an active inquiry of State practice
that moves beyond the narrow focus on what the States voluntarily share seems
timely and needed.

18 Even if they do not argue in favour of the same interpretation of CCF from a normative standpoint, the
following authors all consider that the predominant interpretation of CCF is constraining. Some praise
this interpretation of CCF: Laura Hofmann, “Strengthening the Principle of Distinction? A Critical
Appraisal of the ICRC’s Continuous Combat Function”, Journal of International Humanitarian Legal
Studies, Vol. 6, No. 2, 2015; others criticize this version of CCF for being too constraining: Kenneth
Watkin, “Opportunity Lost: Organized Armed Groups and the ICRC ‘Direct Participation in
Hostilities’ Interpretive Guidance”, New York University Journal of International Law and Politics, Vol.
42, No. 3, 2010, p. 692; Damien van der Toorn, “‘Direct Participation in Hostilities’: A Legal and
Practical Road Test of the International Committee of the Red Cross’s Guidance through
Afghanistan”, Australian International Law Journal, Vol. 17, 2010, p. 20.
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The concept of direct participation in hostilities in context

The DPH test serves to determine whether a civilian’s protection should be
temporarily suspended on account of his participation in hostilities.19 While
Article 3 common to the four Geneva Conventions merely refers to “persons
taking no active part in the hostilities” without defining the category, Article 51
of Additional Protocol I and Article 13(3) of Additional Protocol II are more
specific. Besides, according to Rule 6 of the ICRC Study on Customary
International Humanitarian Law, this is also a customary law rule in both
international armed conflicts (IACs) and NIACs.20 These articles provide that in
both IACs and NIACs, civilians enjoy protection “unless and for such time as
they take a direct part in hostilities”. Because treaty rules remain open-textured,
case law and doctrinal debates have served to establish that in addition to a
limited temporal scope (i.e. suspending protection only for such time as the
hostile acts are perpetrated), DPH has a limited material scope (i.e. it only covers
acts that are intended to cause and do cause actual harm).21 The three cumulative
constitutive elements of direct participation as consolidated by the ICRC
guidelines are that: (i) the person must engage in an act that reaches a certain
threshold of harm; (ii) a direct causal link exists between the act and the harm
caused; and (iii) the act is precisely designed to directly cause harm, in support of
a party to the conflict and to the detriment of another.22 The notion of DPH so

19 Protocol Additional (I) to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of International Armed Conflicts, 1125 UNTS 3, 8 June 1977 (entered into force 7 December
1978), Art. 51; Protocol Additional (II) to the Geneva Conventions of 12 August 1949, and Relating to
the Protection of Victims of Non-International Armed Conflicts, 1125 UNTS 609, 8 June 1977
(entered into force 7 December 1978), Art. 13(3).

20 Jean-Marie Henckaerts and Louise Doswald-Beck (eds), Customary International Humanitarian Law,
Vol. 1: Rules, Cambridge University Press, Cambridge, 2005, available at: https://ihl-databases.icrc.org/
customary-ihl/eng/docs/v1.

21 Among other relevant sources, see International Criminal Tribunal for the former Yugoslavia (ICTY), The
Prosecutor v. Stanislav Galić, Case No. IT-98-29-T, Judgment (Trial Chamber I), 5 December 2003, §§ 45
and 78; ICTY, The Prosecutor v. Tihomir Blaškić, Case No. IT-95-14-A, Judgment (Appeals Chamber), 29
July 2004, § 110; Inter-American Court of Human Rights, Juan Carlos Abella v. Argentina, Case No.
11.137, Report No. 55/97, OEA/Ser.L/V/II.95, Doc. 7, 18 November 1997, § 178; Israeli Supreme
Court, Targeted Killings case. Bill Boothby, “‘And for Such Time as’: The Time Dimension to Direct
Participation in Hostilities”, New York University Journal of International Law and Politics, Vol. 42,
No. 3, 2009. Yoram Dinstein, “Distinction and Loss of Civilian Protection in International Armed
Conflicts”, International Law Studies, Vol. 84, No. 1, 2008, available at: https://digital-commons.usnwc.
edu/ils/vol84/iss1/11. Michael N. Schmitt, “Deconstructing Direct Participation in Hostilities: The
Constitutive Elements”, New York University Journal of International Law and Politics, Vol. 42, No. 3,
2009.

22 ICRC Interpretive Guidance, above note 16, pp. 16–17. Dapo Akande analyses the threshold of harm
definition as going beyond the ICRC Commentary on Additional Protocol I which had defined direct
participation in his view “overly narrowly” as causing actual harm to the personnel and equipment of
the enemy armed forces (he refers to Yves Sandoz, Christophe Swinarski and Bruno Zimmermann
(eds), Commentary to the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August
1949, ICRC, Geneva, 1987, para. 1944). Akande recalls that in the Targeted Killings decision, the Israeli
Supreme Court criticized the Commentary approach for excluding acts intended to cause damage to
civilians and agrees that opening up the scope of the notion to acts that are hostile to civilians just
makes sense. See Dapo Akande, “Clearing the Fog of War? The ICRC’s Interpretive Guidance on
Direct Participation in Hostilities”, International and Comparative Law Quarterly, Vol. 59, No. 1, 2010.
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conceived practically restrains targeting in warfare to individuals when they directly
commit harmful acts.

The extension of targeting in warfare to individuals recognized as members
of the enemy group when hostilities – understood here as acts of combat and
military operations – are not ongoing would thus be unlawful under this
restrictive interpretation of DPH. However, the notion of CCF as crystallized in
the Interpretive Guidance opens up targeting possibilities beyond actual moments
of hostilities. In 2009, the ICRC Interpretive Guidance introduced the notion of
CCF as follows:

For the purposes of the principle of distinction in non-international armed
conflict, all persons who are not members of state armed forces or organized
armed groups of a party to the conflict are civilians and, therefore, entitled to
protection against direct attack unless and for such time as they take a direct
part in hostilities. In non-international armed conflict, organized armed
groups constitute the armed forces of a non-state party to the conflict and
consist only of individuals whose continuous function it is to take a direct
part in hostilities.

For the sake of clarity, it is useful to note that there are two ways in which CCF can
be defined in relation to DPH. CCF can either be considered as a version of DPH, or
DPH and CCF can be understood as two separate categories. No matter what option
one chooses, CCF is defined as someone’s function in the fighting wing of an armed
group. To avoid any confusion, it is simply useful to stress that the present paper
portrays CCF as one version of DPH as proposed by the ICRC.23

Aside from this issue, and in any event, the CCF appears in the Guidance as
a criterion for membership in a non-State armed group; but it triggers only a quasi-
membership status as it does not come with a privilege of combatant status (that is,
with a right to participate in hostilities, combatant immunity or a prisoner-of-war
status if the person holding that function is captured). Besides, CCF refers to the
person whose continuous function involves the “preparation, execution, or
command of acts or operations amounting to direct participation in hostilities”.24

Such a function can be assumed “even before he or she first carries out a hostile
act”.25 As such, CCF does not define membership on the basis of an official
status as a member of a non-State armed group, nor does it necessarily require

23 This choice is grounded on the fact that common Article 3 reads as follows: “1. In the case of armed
conflict not of an international character occurring in the territory of one of the High Contracting
Parties, each Party to the conflict shall be bound to apply, as a minimum, the following provisions: (1)
Persons taking no active part in the hostilities, including members of armed forces who have laid down
their arms and those placed ‘hors de combat’ by sickness, wounds, detention, or any other cause, shall
in all circumstances be treated humanely, without any adverse distinction founded on race, colour,
religion or faith, sex, birth or wealth, or any other similar criteria.” By including members of armed
forces who have laid down their arms in the category of persons taking no active part in the hostilities,
it seems reasonable to say that, conversely, members of armed forces who have not laid down their
arms or are not hors de combat can functionally be considered to be included in the category of
persons taking direct part in hostilities under the law of NIACs.

24 ICRC Interpretive Guidance, above note 16, p. 34.
25 Ibid.

Rethinking direct participation in hostilities and continuous combat function in light

of targeting members of terrorist non‐State armed groups

1035



the witnessing of repeated conduct of participation in hostilities in order to attribute
membership (this form of membership is called “continuous direct
participation”).26

By introducing the CCF, the ICRC intended to give clarity on the terms
“civilian”, “armed forces” and “organized armed group” that treaty-based IHL
uses without defining them.27 In doing so, the ICRC wanted to respect the
wording and logic of common Article 3 and Article 13 of Additional Protocol II
to ensure that civilians, armed forces and organized armed groups remain distinct
categories. The goal, beyond terminology, was to concretely distinguish members
of the organized fighting forces from civilians who directly participate in
hostilities sporadically or support the group with non-combat functions.28

The CCF test: Less is not more

Much scholarly literature on the CCF has focused on discussing the desirability of
this concept as defined by the Interpretive Guidance.29 Although it has been
extremely useful in many regards, this discussion has rarely included
developments on the CCF test, which is of the specific elements taken into
consideration and the analysis undertaken to conclude or not that someone holds
a CCF. Yet, having a conversation about the evidence and criteria that practically
are, or on a normative level should be, used to determine a potential target’s CCF
seems essential to reach a well-informed opinion on the desirability question. The
ICRC Guidance, for its part, did provide preliminary elements to start
constructing a CCF test: it says that it requires elements demonstrating “lasting
integration into an organized armed group acting as the armed forces of a non-
State party to an armed conflict”, such as “the preparation, execution, or
command of acts or operations”;30 it adds that “an individual recruited, trained
and equipped by such a group to continuously and directly participate in
hostilities on its behalf can be considered to assume a continuous combat
function even before he or she first carries out a hostile act”;31 and finally, it
excludes “individuals who continuously accompany or support an organized
armed group, but whose function does not involve direct participation in
hostilities”.32 As CCF is not status-based and not necessarily conduct-based – an
individual’s CCF does not need to be derived from repeated participation in
hostilities, but can be based on evidentiary elements other than witnessed
participation in hostilities. As was just mentioned, apart from this logical

26 See, for example, D. Akande, above note 22.
27 ICRC Interpretive Guidance, above note 16, p. 27.
28 ICRC Interpretive Guidance, above note 16, p. 34.
29 See, for example, D. Akande, above note 22; L. Hofmann, above note 18; Sabrina Henry, “Exploring the

‘Continuous Combat Function’ Concept in Armed Conflicts: Time for an Extended Application?”,
International Review of the Red Cross, Vol. 100, No. 907–909, 2018.

30 ICRC Interpretive Guidance, above note 16, p. 34.
31 Ibid.
32 Ibid.
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definition of the CCF test, the ICRC clearly states in its Interpretive Guidance that
an individual “can be considered to assume a continuous combat function even
before he or she first carries out a hostile act”.33 Therefore, someone can be found
to hold a CCF even when their engagement has never been witnessed and even if
such engagement has never actually taken place (if someone, for instance, has
only been trained but has not yet actively engaged in hostile acts).

However, the purpose of the Guidance is to “facilitate these distinctions
[between armed forces of parties to an armed conflict and civilians, and between
civilians who never take a direct part in hostilities and those who do so on an
individual, sporadic or unorganized basis only] by providing guidance”.34 As
such, it does not pretend to solve every issue and only “summarizes the ICRC’s
position on the interpretation of IHL on a particular legal question”.35 No further
details or examples are given in the Interpretive Guidance on what type of
elements can be taken into account to demonstrate lasting integration into an
organized armed group acting as the armed forces of a non-State party to a NIAC.36

Nonetheless, the CCF is found to be a reasonable way of distinguishing
members of non-State armed forces that can be targeted from civilians punctually
participating in hostilities, while simultaneously extending the targeting
possibilities of States against members of non-State armed groups.37 Indeed, these
scholars often share the ICRC’s (most certainly laudable) concern that evolving
interpretations of the law should maintain a high level of protection for civilians.
While they might have criticized the CCF for other reasons, they supported it for
being constraining and for protecting the principle of distinction.
Notwithstanding the first impression that CCF strikes the right balance within
the above-mentioned typology of membership definitions, an analysis of the
notion in light of the actual test it implies, and the type of evidence used to
identify a CCF, will invite the reader to nuance and even rebut the presumption
that the CCF test as currently defined extends the scope for targeting without
putting civilians at greater risk. First, there is the idea that CCF should be
applauded for constraining targeting options as it only concerns members of an
armed group’s fighting wing and not of the broad organization, e.g. the members
of its “political” wing.38 Yet, approving the functional nature of CCF
membership, without trying to build on the foundations provided by the ICRC
Guidance and specifying which elements should be expected, neglects the risks it

33 ICRC Interpretive Guidance, above note 16, p. 34 (emphasis added).
34 Jakob Kellenberger, “Foreword”, in ICRC Interpretive Guidance, above note 16. Dr Jakob Kellenberger

was President of the ICRC at the time and until 2012.
35 ICRC Interpretive Guidance, above note 16, p. 10.
36 ICRC Interpretive Guidance, above note 16, p. 34.
37 Gloria Gaggioli, “Targeting Individuals Belonging to an Armed Group”, Vanderbilt Journal of

Transnational Law, Vol. 51, 2018.
38 As a side note, it should be underlined that this limitation only sounds reasonable as CCF is either a

version of or an alternative to (depending on one’s point of view as mentioned above) punctual DPH
which itself is limited to direct participation in NIACs. The limitation is also only fair when
considering that the creation of CCF (and the extension of target options it comes with) was not
accompanied by the creation of a fully fledged membership status and combatant privilege.
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poses to civilians. Not only is there no clarity to date on the specific elements that
permit the identification of someone as holding such function, but also its explicit
distinction with a conduct-based membership inherently tells us that CCF is not
solely derived from repeated engagement in hostile acts. What are, therefore, the
specific elements that lead to identifying someone’s “lasting integration into an
organized armed group”, i.e. as holding a CCF? Also, what is the effect of
targeting individuals based on elements other than their repeated engagement in
hostile acts? Without answering these questions in detail just yet, it is already
possible to say that the error risk inherent to targeting on the basis of evidence
other than witnessed engagement in violent acts necessarily puts civilians at
greater risk.

Some authors have also applauded the CCF as constraining in comparison
to status-based membership.39 According to this view, membership in an armed
group derived from an official status for the purpose of targeting could be too
extensive because “as indicated by ex post acknowledgement of attacks by groups
such as the Islamic State, for instance, armed groups might have various
incentives to exaggerate their membership”.40 Again, basis for appraisal of CCF is
vulnerable to a very concrete counterargument related to the test it implies. It
may be true that individuals and groups claim membership sometimes in the
absence of very close ties between the individual and the group; it would actually
be very interesting, as a socio-legal endeavour, to complement this analysis with
empirical evidence. This point thus definitely deserves to be made especially if the
discussion is placed at the descriptive level. If the discussion is a normative one,
though, I am not convinced that this is a good reason to prefer the alternative
option of function-based membership, which consists of deducing membership
from evidence not limited to engagement in violent acts. There is a need to refine
and rethink the current mainstream interpretation of the CCF test in order to
powerfully push back against situations that we will explore below.

As mentioned above, the third option is to derive membership from
conduct: if States witness individuals engaging in a series of offensive violent acts
(in support of a non-State armed group party to the conflict), then they can
continuously target them. This option is sometimes considered too similar to
punctual attribution of DPH and too restrictive: the idea is that “if membership
entirely depends on actual conduct, this notion becomes useless and should
simply be abandoned. In other words, if targeting based on ‘membership’ has to
mean something, it has to be more permissive than just direct participation in
hostilities”.41 This is not the reason, however, or at least not the apparent or only
reason why the ICRC chose to create a membership status based on a function
rather than a conduct, at least when looking at the explicit rationale of the
Guidance. The ICRC Guidance’s goal, by excluding that people showing a
continuous combat conduct and not function be targeted, was to preserve “the

39 See, for instance, G. Gaggioli, above note 37.
40 Ibid., pp. 911–12.
41 Ibid., p. 911.
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conceptual integrity of the categories of persons underlying the principle of
distinction” and protect civilians.42

The truth is that both reasons for choosing a conduct-based membership
appear to be misguided, for different reasons, and this will clearly emerge from
the last section. Indeed, the last section shows that the preferred version of the
CCF test is too permissive in the context of States’ targeting members of groups
designated as terrorist. Dissatisfaction with the conduct-based definition of
membership might stem from underestimating how extensive targeted practices
can be when States derive membership solely from elements other than
engagement in hostile acts. Yet, a test based on evidence that is not limited to
conduct (engagement in hostile acts), and can even exclude conduct (remember
the inclusion in CCF of individuals who have been trained but who have not yet
engaged in hostile acts) puts civilians at greater risk than a test based on
engagement in hostile acts.

Another viewpoint is that CCF is in fact much closer to continuous direct
participation (conduct-based membership) than meets the eye.43 Continuous direct
participation describes the situation where an individual engages in a series of
hostile acts and is identified, for this reason, as holding a CCF and thus as
continuously targetable. Some have considered the ICRC’s rejection of the
conduct-based membership to be only “apparent” as “adopting either the ICRC
approach or the continuous direct participation approach would probably mean
that a person who takes part in a series of hostile acts would lose immunity from
targeting, even beyond the specific occasions when he acts”.44 While it is true
that a CCF test can lead to identifying a person who engages in a series of hostile
acts as a (continuous) legitimate target, one cannot ignore all the other scenarios
where no direct engagement in hostile acts is witnessed and the CCF test is
positive. These scenarios will appear legally justifiable (even if debatable from a
normative standpoint) for as long as the CCF test can be positive without
evidence of direct participation in violent acts. The following section will reveal
how problematic this can be for the civilian population.

Continuous combat function in action: Targeting practices

The arrival of this open-texture CCF in the counterterrorism context has marked the
individualization and de-materialization of the way States make targeting decision
under IHL. Indeed, State targeting practice in this context shows that CCF allows
the targeting of individuals when and where hostilities are not ongoing on the
basis of information gathered about the target that do not necessarily include
their witnessed direct engagement in hostile acts. Targeting practices thereby are
not necessarily based on material circumstances (hostile acts) and are focused on

42 ICRC Interpretive Guidance, above note 16, p. 28.
43 D. Akande, above note 22, p. 189.
44 Ibid.
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personal features and behavioural patterns of the target. In this context, empirical
evidence studied here brings to light what is at stake in the definition of DPH as
CCF and makes its impact on targeting choices and scope very tangible: first,
targeting based on evidence other than (witnessed) participation in hostile acts
presents a higher error risk than when an individual is seen participating in
combat; second, the spatio-temporal scope for targeting is considerably extended
as CCF opens targeting options beyond moments and areas of active hostilities.
While this is exactly what the CCF sought to achieve, by mirroring the risk to
which States’ armed forces are exposed, there are concrete cases showing the
pitfalls of such an extended window for targeting. The point is not to say that
these cases reveal what the CCF test necessarily leads to but what it can lead to if
CCF is attributed without any witnessed participation in hostilities.

The practices of the United States and increasingly of France, in the context
of the armed conflicts they fight against groups they designate as terrorist, show that
a CCF rationale practically aligns not only with personality strikes, where the
identity of the target is known, but also signature strikes. Signature strikes consist
of firing at people whose identities are not known, based on evidence of
suspicious behaviour.45 To understand the role played by the CCF in framing
targeting operations, looking at the US Executive Order of July 2016, which
remains in force until the date of writing, is helpful. It explains that:

The United States considers all available information about a potential target’s
current and historical activities to inform an assessment of whether the
individual is a lawful target. For example, an individual may be targetable if
the individual is formally or functionally a member of an armed group
against which we are engaged in an armed conflict. As Administration
officials have stated publicly, to determine if an individual is a member of an
armed group, we may look to, among other things: the extent to which the
individual performs functions for the benefit of the group that are analogous
to those traditionally performed by members of a country’s armed forces;
whether that person is carrying out or giving orders to others within the
group; or whether that person has undertaken certain acts that reliably
connote meaningful integration into the group.

This Executive Order, in other words, allows the targeting of individuals who might
not have been personally and formally recognized as being members of a non-State
armed group party to a conflict, but rather on the basis of behavioural elements
(which might or might not include witnessed participation in hostilities). The
point here is not so much to affirm that all strikes analysed below were framed
by the United States and France as justified under the CCF. Rather, the point is
to show that the CCF test as currently defined does not prohibit such practices,
which might be legal in some cases, but pose a high risk to civilians when they

45 Cora Currier and Justin Elliott, “Drone Warfare ‘Signature Strikes’”, Global Research, 27 February 2013,
available at: www.globalresearch.ca/drone-warfare-signature-strikes/5324491.
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rest on contextual or behavioural elements other than their witnessed participation
in hostilities.

Bringing to light an actual target selection process, a report by theNew York
Times tells us the story of the Razzo family, whose house was targeted on the evening
of 20 September 2015 in Islamic State of Iraq and Syria (ISIS)-occupied Mosul,
Iraq.46 That day, Basim Razzo, his wife, his brother and brother’s wife were
heading to bed in the family house. Basim had spent his usual night hours of
clicking through car reviews on YouTube. A strike hit them. Only Basim and his
sister-in-law survived the strike. Later that same day, the American-led coalition
uploaded a video to its YouTube channel titled “Coalition Airstrike Destroys
Daesh VBIED Facility Near Mosul, Iraq 20 Sept 2015”. The target, the video
explained, was the leader of a car-bomb factory, a hub in a network of “multiple
facilities spread across Mosul used to produce VBIEDs [vehicle-borne improvised
explosive devices] for ISIL’s terrorist activities” posing “a direct threat to both
civilian and Iraqi security forces”. The buildings that appeared in the recording
were Basim and his brother’s houses. That day, the evidence and intelligence
gathered on Basim led to his identification as a lawful target. It is likely that his
daily YouTube and internet activity, exploring cars, led the US drone authorities
to identify him as the leader of a car-bomb factory. It could be argued that this
targeting decision is not in flagrant violation of the CCF test as currently framed
considering that the type of elements that can be taken to demonstrate “lasting
integration into an organized armed group acting as the armed forces of a non-
State party to an armed conflict” have not been defined, and as the ICRC
Interpretive Guidance includes that a person can be targeted without having been
witnessed engaging in hostile acts. Although it can be seriously contested that the
evidence used demonstrates lasting integration, this event, as numerous others,
should urge us to define the test more narrowly.

Another relevant situation is that of a US drone strike conducted on the
evening of 16 March 2017, which targeted the Sayidina Omar Ibn Al-Khattab
Mosque in Al-Jinah, in the province of Aleppo, Syria. Around forty dead were
reported by the Syrian Observatory for Human Rights.47 The Forensic
Architecture team reported that after the strike, the US Central Command
claimed responsibility for the airstrike on the building, which it had wrongly
identified at first as located in the province of Idlib and as a “partially
constructed community meeting hall” rather than a mosque.48 The US officials
further claimed that there were no civilian casualties. They then admitted that the
building was in fact a mosque but maintained that they were “confident this was
a meeting of al-Qaeda members and leaders; this was not a meeting of

46 Azmat Khan and Anand Gopal, “The Uncounted”, New York Times, 16 November 2017, available at: www.
nytimes.com/interactive/2017/11/16/magazine/uncounted-civilian-casualties-iraq-airstrikes.html?_r=0.

47 Idrees Ali and Phil Stewart, “Pentagon Denies Striking Mosque in Syria, Says it Killed al Qaeda Militants”,
Reuters, 17 March 2017, available at: www.reuters.com/article/us-mideast-crisis-syria-usa-idUSKBN16O26S.

48 Forensic Architecture, “Al-Jinah Mosque – Forensic Architecture”, YouTube, available at: www.youtube.
com/watch?v=mOyihqEOfYA.
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civilians”.49 However, on 8 August 2017, a United Nations Syria Commission report
concluded that US forces “lacked an understanding of the actual target, including that
it was part of a mosque where worshippers gathered to pray every Thursday”, “failed
to take all feasible precautions to avoid or minimize incidental loss of civilian life”, and
was “in violation of international humanitarian law”.50 In this case, although it cannot
be affirmed with certainty, it is possible (also in light of the 2016 Executive Order) that
the regular reunion of a group of people in a building triggered the decision to kill.
What matters in this case study is not to conclude with certainty which
considerations exactly led to conducting the strike but to emphasize that the CCF
test should be better defined to leave no room for doubt that elements such as the
regular reunion of a group of people in a building cannot be taken to derive lasting
integration into an organized armed group. Of course, it can already be considered
far-fetched to deduce lasting integration from such uncertain elements. Such an
interpretation also goes against the goal pursued by the ICRC and scholarship
when respectively creating and developing the notion. It is also arguably
incompatible with other principles of IHL, such as the principle of precaution
which requires that, in the conduct of military operations, constant care has to be
taken to spare civilians and civilian objects.51 Still, it is urgent to make some efforts
towards discussing and proposing ways to fill the gaps that have been left open.

These two episodes took place in Iraq and Syria, but the United States has
also been conducting so-called signature strikes “outside areas of active hostilities”,
in other words, where there is no ongoing situation of intense violence in the
precise targeting location (justifying this on the basis of a –solid – legal
interpretation of the geography of armed conflicts according to which conflicts
follow their participants).52 On 17 March 2011, in the city of Datta Khel in North
Waziristan, Pakistan, a US drone strike killed between forty to fifty people seated

49 Ibid. See also Thomas Gibbons-Neff, “U.S. Finds that March Airstrike that Struck Building Described as
Mosque was Legal”, The Washington Post, 7 June 2017, available at: www.washingtonpost.com/news/
checkpoint/wp/2017/06/07/u-s-finds-that-march-airstrike-that-struck-building-described-as-mosque-was-
legal-and-resulted-in-one-civilian-casualty/.

50 United Nations General Assembly, Human Rights Council, Report of the Independent International
Commission of Inquiry on the Syrian Arab Republic, UN Doc. A/HRC/36/55, 8 August 2017, p. 13.

51 For NIACs, see Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other
Devices as amended on 3 May 1996 (Protocol II to the 1980 CCW Convention as amended on 3 May
1996) (entered into force 3 December 1998), Art. 3(10); and Second Protocol to the Hague Convention
of 1954 for the Protection of Cultural Property in the Event of Armed Conflict, The Hague, 26 March
1999 (entered into force 9 March 2004), Art. 7. For IACs, see Additional Protocol I, Art. 57(1).

52 The White House, “Executive Order—United States Policy on Pre- and Post-Strike Measures to Address
Civilian Casualties in U.S. Operations Involving the Use of Force”, 1 July 2016, available at: www.
whitehouse.gov/the-press-office/2016/07/01/executive-order-united-states-policy-pre-and-post-strike-
measures. For an analysis, see Ryan Goodman, “Why the Laws of War Apply to Drone Strikes Outside
‘Areas of Active Hostilities’ (A Memo to the Human Rights Community)”, Just Security, 4 October
2017, available at: www.justsecurity.org/45613/laws-war-apply-drone-strikes-areas-active-hostilities-a-
memo-human-rights-community/. For a demonstration that the interpretation is solid, although still
subject to discussion, see Noam Lubell and Nathan Derejko, “A Global Battlefield? Drones and the
Geographical Scope of Armed Conflict”, Journal of International Criminal Justice, Vol. 11, No. 1, 2013,
available at: https://doi.org/10.1093/jicj/mqs096: “IHL is not in and of itself pre-determined as applying
to a limited geographical scope, and its applicability is designed to follow the prevailing hostilities
wherever they may spread, rather than vice versa.”
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in circles.53 US officials claimed that the men were all legitimate targets, stating that
“these people weren’t gathering for a bake sale. They were terrorists”,54 and “not the
local men’s glee club”.55 Yet, it was then established by Forensic Architecture,56

whose work was later used by UN Special Rapporteur Ben Emerson,57 that the
men were in fact participating in a government-sanctioned meeting, and more
specifically a jirga, a traditional assembly of leaders that makes decisions by
consensus and serves as a dispute-settlement system.58 Despite the posthumous
identity check of the deaths, US government officials reiterated that no civilian
casualties resulted from those strikes, which in their view successfully targeted a
large group of heavily armed men.59 The fact that a large group of men were
seated in circles and appeared to gather and discuss together for two days and
carried weapons led the United States to reach the conclusion that these men
were legitimate targets. It is regrettable and dangerous, as it can lead to violations
of IHL, including of the principles of distinction and precaution, that cultural and
political local specificities are not systematically acknowledged when searching for
CCF indicators: in some areas of high insecurity, open carrying of weapons can
be quite common including for self-defence purposes.60 Here again, one should
ask if States should be able to strike non-State actors on the basis of elements
other than witnessed participation in hostile acts, or if, on the contrary, the risk is
too high for civilians.

On 3 January 2021, the Barkhane forces conducted a strike on a group of
individuals located in the village of Bounty, in Mali.61 In the aftermath of the
strike, locals and journalists reported that the operation resulted in numerous
civilian casualties. France, for its part, declared that its troops had targeted
“members of a terrorist armed group” in full compliance with IHL.62 This event,

53 Airwars, “Pakistan: Reported US Strikes 2011”, available at: https://airwars.org/wp-content/themes/
airwars-new/archives/bij-drone-war/drone-war/data/obama-2011-pakistan-strikes.html.

54 Salman Masood and Pir Zubair Shah, “C.I.A. Drones Kill Civilians in Pakistan”, New York Times, 17
March 2011, available at: www.nytimes.com/2011/03/18/world/asia/18pakistan.html.

55 Tom Wright and Rehmat Mehsud, “Pakistan Slams U.S. Drone Strike”, Wall Street Journal, 18 March
2011.

56 Forensic Architecture, “Drone Strikes on a Jirga in Datta Khel”, 25 October 2013, available at: https://
forensic-architecture.org/investigation/drone-strikes-on-a-jirga-in-datta-khel.

57 Report of the Special Rapporteur on the promotion and protection of human rights and fundamental
freedoms while countering terrorism, Ben Emmerson, 11 March 2014, UN Doc. A/HRC/25/59,
available at: Report of the Special Rapporteur on the promotion and protection of human rights and
fundamental freedoms while countering terrorism, Ben Emmerson, 11 March 2014, UN Doc. A/HRC/
25/59, available at: www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-
CF6E4FF96FF9%7D/a_hrc_25_59.pdf.

58 See also International Human Rights and Conflict Resolution Clinic (Stanford Law School) and Global
Justice Clinic (NYU School of Law), above note 14.

59 Scott Shane, “Contrasting Reports of Drone Strikes”, New York Times, 11 August 2011, available at: www.
nytimes.com/2011/08/12/world/asia/12droneside.html?ref=asia&mtrref=undefined&gwh=AA5BB874EC
B05EFD4B4F0EFBA50C0835&gwt=pay.

60 Rémi Carayol, “Sahel : les frappes de l’armee française dans le collimateur”, Médiapart, 28 June 2021,
available at: www.mediapart.fr/journal/international/280621/sahel-les-frappes-de-l-armee-francaise-
dans-le-collimateur.

61 “Mali: le doute subsiste après une intervention de l’armée française”, TV5Monde, 6 January 2021, available
at: https://information.tv5monde.com/afrique/mali-le-doute-subsiste-apres-une-intervention-de-l-armee-
francaise-390514.
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and the divergent views on how to characterize what happened, led the United
Nations Multidimensional Integrated Stabilization Mission in Mali (MINUSMA)
to open an investigation, which resulted in a report published on 30 March
2020.63 The report concludes that twenty-two casualties resulted from the strike,
among which nineteen civilian deaths and three members of the terrorist group
Katiba Serma, a semi-autonomous arm of the jihadist group the Macina
Liberation Front.

The casualties, including those identified as civilians by the MINUSMA,
were the intended targets of the strike: France, both before64 and after65 the
report, insists that only legitimate targets were hit. On 7 January 2021, the
Ministry shared the following detailed information on what triggered the decision
to strike (translated from French):

On Sunday January 3, in the afternoon, after several days of intelligence
gathering, the Barkhane Force conducted an operation in the Douentza
region, an area characterized by the presence and action of terrorist armed
groups such as the Katiba Serma. […]

In this area, more than an hour before the strike, a REAPER drone had
identified a motorcycle with two individuals at the north of RN16. The
vehicle joined a group of about forty adult men in an isolated zone. All the
intelligence gathered, including real time information, allowed us to identify
this group as belonging to an armed terrorist group. The observation of the
zone for more than an hour and a half also allowed to exclude the presence
of women and children. Considering the behavior of the individuals, of the
tools identified, and combining all collected intelligence, [the strike was
ordered].66

The MINUSMA report gets into interesting detail about the local tradition of having
men and women spend part of the wedding celebrations in separate groups and
concludes that only three of those men were presumably part of a violent non-
State armed group.67

Although the targets were not engaged in hostilities at the moment of the
strike, it seems like their behaviour, age, sex and location were taken to reveal their

62 ASAF, “Press Release –Operation Barkhane: Strike Against a Gathering of Members of an Armed
Terrorist Group in the Douentza Region. Press Release of the Armed Forces Staff. Paris, 7 January
2021”, 12 January 2021, available at: www.asafrance.fr/item/communique-de-presse-operation-
barkhane-frappe-contre-un-rassemblement-de-membres-d-un-groupe-arme-terroriste-dans-la-region-
de-douentza.html.

63 MINUSMA, “Rapport sur l’incident de Bounty du 3 janvier 2021 (Report on the Bounty Incident of 3
January 2021)”, March 2021, available at: https://minusma.unmissions.org/sites/default/files/rapport_
final_bounty_bounty9.pdf.

64 ASAF, “Press Release, 7 January 2021”, above note 62.
65 ASAF, “Press Release from the Ministry of the Armed Forces: Reaction to the MINUSMA Report on the

January Strikes in Mali”, 30 March 2021, available at: www.asafrance.fr/item/communique-de-presse-du-
ministere-des-armees-reaction-au-rapport-de-la-minusma-sur-les-frappes-de-janvier-au-mali.html.

66 ASAF, “Press Release, 7 January 2021”, above note 62.
67 MINUSMA, above note 63.
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role as part of the military arm of a terrorist group. Some elements of evidence might
not have been released, and press releases from the French Ministry of the Armed
Forces and the MINUSMA report might diverge on some elements, but one thing
cannot be contested: the Barkhane forces gathered pieces of evidence other than
witnessed participation in hostilities which, taken together, allowed them to
identify the individuals as legitimate targets.68 These pieces of evidence seem to
have included the facts that all individuals were men, apparently military-aged,
unusually gathered, in a region known for the presence of terrorist groups, and
that some of them carried weapons.69

These cases do not only bring to light the lethal consequences of flawed or
outdated intelligence and of misperceptions caused by other factors, but also show
that the data and evidence used to identify legitimate targets in armed conflicts
against a party designated as a terrorist group include criteria such as, but not
limited to: geographic location of individuals or buildings in an area of a city or
region identified as concentrating terrorist activities; regular male gatherings;
group gatherings; group conversations; mobile phone communications or
connections (the target does not need to have expressly communicated with an
identified member of a terrorist group to trigger suspicion, as attempts of
communication are also intercepted); internet activity (e.g. related to items
associated with any terrorist group’s activities); possession of weapons. In an era
where knowledge data collection capacities are unprecedented and constantly
growing, from current drone surveillance to the promise of their algorithmic
capacities in the near future, the CCF test that is not conditioned upon
witnessing someone engage in hostile acts exacerbates the risks posed by
anticipatory warfare to civilian populations.

Concluding remarks and proposition

Rethinking the CCF notion and test in light of French and US strikes against
members of terrorist groups shows that extensive practices cannot be robustly
constrained by the CCF test as currently defined. However, this practice puts
civilians at great risk and completely deviates from the goals pursued by the
drafters of the Interpretive Guidance and those cherished by the IHL scholars
whose work has been discussed here. As a result, this paper hopefully showed
that the CCF test needs to be collectively reframed and further developed if we
want it to perform a constraining function on target selection, including against
members of terrorist groups in NIACs. Because the CCF test proposed in 2009
builds on evidence other than witnessed engagement in combat and thus sources
of information that could be partial or ambiguous, the CCF architecture creates a

68 R. Mignot-Mahdavi, above note 12.
69 It should be noted that the mere carrying of weapons does not suffice to establish DPH as, in order to reach

the threshold of harm required to qualify as DPH, the act must be likely to adversely affect the military
operations or military capacity of a party to an armed conflict. See ICRC Interpretive Guidance, above
note 16, pp. 47–50.
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particularly high risk of error when mobilized against transnational non-State
armed groups which are dispersed and whose modes of action make the
identification of members of the group more difficult than in traditional non-
State actors. It also arguably results in heavier consequences in such conflicts
than it would in State-centred non-State armed groups, as it opens the door to
geographically unlimited conflict.

A clearer and narrower version of the CCF test should be identified to avoid
such extensive targeting practices. The above developments show that the only
solution to do so is by including in the CCF test evidence of repeated direct
engagement in violent acts that cause harm (in support of a party to the conflict
and to the detriment of another). The test could also include, but only in
addition to evidence of repeated engagement, behavioural indications of CCF.
Such a CCF test would strike a good balance between the willingness to extend
the scope for targeting members of terrorist groups beyond moments of active
hostilities, while simultaneously not lowering the threshold of civilian protection.
To the concern that this version of CCF might put civilians more at risk than the
punctual attribution of DPH, two elements should be shared. First, the present
paper hopefully shows that there is a less dangerous version of CCF than that
which does not require repeated participation. Second, these concerns can be
addressed by supplementing the CCF test with additional requirements. One
could think of the following formula: according to a reframed CCF test, not only
would participation need to be identified, but State forces would have to
corroborate this information with additional evidence to support the apparent
function of continuous combatant. Such a change would have the added value of
consistency by requiring a higher evidentiary threshold when targeting spatio-
temporal possibilities are extended (beyond “unless and for such time as”
someone is witnessed as engaging in combat), instead of setting a lower threshold
when extending the targeting window. In any event, I am certain that other
scholars will have sharper ideas to revisit the CCF test. My hope is that this
contribution raises awareness about the need to do so in light of existing
targeting practices against members of transnational non-State armed groups
designed as terrorists.

R. Mignot‐Mahdavi

1046


	Rethinking direct participation in hostilities and continuous combat function in light of targeting members of terrorist non-State armed groups
	Introduction
	The concept of direct participation in hostilities in context
	The CCF test: Less is not more
	Continuous combat function in action: Targeting practices
	Concluding remarks and proposition


