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Abstract
Little is known about how international humanitarian law has developed around the
world, other than in Europe and the USA. However, it is a topic worth researching, as
it may reveal new connections, causalities and the previously unknown origins of legal
institutions. Mexico is a good example of how the rules of war developed differently in
different countries, since – as early as 1871 – it incorporated the law of war in its
domestic criminal law. This article will explore how the idea of criminalizing
violations of the laws of war flourished in nineteenth-century Mexico. A
combination of factors including foreign interventions, civil wars, the liberal
convictions of the drafters of the Mexican Criminal Code and their will to achieve
the rank of “civilized nations” led to the creation of the crime “violations of the
duties of humanity”. This development was a milestone in the history of pursuing
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individual criminal responsibility for violations of the laws of war and, therefore, is a
missing piece in its history.
Keywords: war crimes, violations of the laws of war, humanity, criminalization, history of international
humanitarian law, civilized nations, combatant immunity, non-regular armies, rebellion.

Introduction
Histories of international humanitarian law (IHL)1 have concentrated on Europe
and the USA. While this is not a phenomenon unique to IHL, it is worth
researching how IHL has developed in other parts of the world, not only as an
un-Eurocentric endeavour, but also as a way of finding new relationships, casual
connections and entanglements between core IHL and “semi-peripheral States”.2
These relationships could reveal new characteristics in the dynamics of IHL
concerning the production and exchange of legal knowledge and, most
importantly, how each State’s particular position on the international stage could
have moulded the way they applied, interpreted and produced norms of the law
of war.3

1

2

3

As Amanda Alexander has rightly pointed out, the term “international humanitarian law” was first used in
1956 by the International Committee of the Red Cross (ICRC) at the New Delhi Conference and then
propagated by Jean Pictet during the 1960s. As a result, for the lawmaker of the nineteenth century the
common term would have been the “laws of war” and for the Spanish-speaking countries: “derecho de
guerra” and “derecho de gentes”. See Amanda Alexander, “A Short History of International
Humanitarian Law”, European Journal of International Law, Vol. 26, No. 1, 2015, pp. 116–17.
In this article, the terminology used by Arnulf Becker Lorca in his book Mestizo International Law is
applied. For Becker Lorca, “semi-peripheral” States were those recognized as sovereign by the
nineteenth-century great powers (core States), without, however, fully belonging to the circle.
According to Becker Lorca, semi-peripheral States used international law as a strategy and as a
counter-hegemonic tool. See Arnulf Becker Lorca, Mestizo International Law: A Global Intellectual
History 1842–1933, Cambridge University Press, Cambridge, 2014. Jochen von Bernstorff points out
that the terminology regarding “peripheral, semi-peripheral and core States” is taken from Immanuel
Wallerstein’s world-systems analysis. See Jochen von Bernstorff, “Arnulf Becker Lorca. Mestizo
International Law: A Global Intellectual History 1842–1933”, European Journal of International Law,
Vol. 27, No. 4, November 2016, p. 1174.
A recent blog post by Alonso Gurmendi on the Treaty on the Regularisation of War (Treaty of Trujillo)
from 1820 between Greater Colombia and the kingdom of Spain, along with the article from 2019 by
Marcela Giraldo Muñoz and Jose Serralvo on the novelties of the Colombian case, show that regulating
warfare varied across the Latin American space and through the nineteenth century. In 1820 the
Treaty of Trujillo was signed. Later in 1863, Colombia incorporated in its Constitution the “Laws of
Nations … which shall govern in particular cases of civil war”. Further in time, Mexico regulated the
conduct of war by criminalizing violations of the laws of war in 1871. Interestingly enough, these
particularities emerged from common ground: popular sovereignty. That said, it might be worth
considering that the regulation of warfare in nineteenth-century Latin America constitutes a different
strand in the history of the laws of war. On the Treaty on the Regularisation of War between Greater
Colombia and the Kingdom of Spain, see Alonso Gurmendi, “Latin Lieber: Uncovering the History of
the Treaty on the Regularisation of War”, Opinio Juris, 10 June 2022, available at: http://opiniojuris.org/2022/
06/10/latin-lieber-uncovering-the-history-of-the-treaty-on-the-regularisation-of-war/ (all internet references
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In this article, the case of Mexico will be presented, as an example of how
the context and conditions of the nineteenth century paved the way for a truly
different path of codifying and enforcing the law of war. The contribution of the
Mexican Criminal Code (MCC) to IHL is of great importance, as it widens the
historical record of the discipline. It proves that original legal thinking towards
systemizing, codifying and, with it, universalizing the laws of war not only
emerged from Western countries but also from newly independent ones, like
Mexico. The MCC of 1871 incorporated the laws of war, taking its form in
Article 1139 as “violations of the duties of humanity”. The crime was directly
rooted in international law and punished acts against prisoners, the wounded,
hostages of war and field hospitals. In 1871, with domestic law setting out
criminal sanctions for violations of the law of war, a giant leap was taken. This is
especially so, if we take into consideration that, at the time, the tendency to
codify the laws of war was already in place, but had not quite reached the
objectives it aimed for.4 Unlike the established narrative of “humanizing” the
laws of war, the Mexican case shows that there were other purposes at play in
the second half of the nineteenth century. That is, by criminalizing violations of
the laws of war, the Mexican lawmakers did not pursue a “humanitarian” goal in the
sense that they did not have the intention of imposing their civilisatory values on
others, but rather they aimed to be treated as equals amongst the “league of civilized
nations”. The Mexican lawmakers intended to limit the actions of the great powers
by using and incorporating in domestic law the language of powerful States, such as
“the laws of war”, “humanity” and “civilization”. As it was the case with the trial
against Maximilian of Habsburg in 1864, the new Republic of Mexico proved that
violations of the law of nations were committed by the very nations who were their
apologists. Additionally, a main feature of the Latin American republics was popular
sovereignty.5 The Mexican lawmakers extended popular sovereignty to the laws of
war and, with it, acts of war were no longer acts of State, and as a result
accountability would follow.
Surprisingly, the case of the MCC has not yet been meaningfully explored.
Among other reasons, this could be due to the cultural background of the principal
figures that promoted the regulation and humanization of warfare in the second half
of the nineteenth century. Firstly, if we take a look at the biographies of the main

4

5

were accessed in July 2022); also see Marcela Giraldo Muñoz and Jose Serralvo, “International Humanitarian
Law in Colombia: Going a Step Beyond”, International Review of the Red Cross, Vol. 101, No. 912, 2019.
See Daniel Marc Segesser, “‘Unlawful Warfare is Uncivilised’: The International Debate on the
Punishment of War Crimes, 1872–1918”, European Review of History, Vol. 14, No. 2, 2007. See also
Eyal Benvenisti and Doreen Lustig, “Monopolizing War: Codifying the Laws of War to Reassert
Governmental Authority, 1856–1874”, European Journal of International Law, Vol. 31, No. 1, 2020. As
for the failure of banning war completely, see Samuel Moyn, Humane: How the United States
Abandoned Peace and Reinvented War, Farrar, Straus and Giroux, New York, 2021.
A very interesting work written by historian James E. Sanders explains how republican Latin Americans of
the nineteenth century saw themselves as agents of modernity, since they were not monarchies; they were
secular and universalist. A valuable insight of the work is that there were also sectors in Europe and the
USA that saw republicanism in Latin America as the future of Europe. See James E. Sanders, The
Vanguard of the Atlantic World. Creating Modernity, Nation and Democracy in Nineteenth-Century
Latin America, Duke University Press, Durham and London, 2014.
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protagonists – Caspar Bluntschly (Swiss national and philo-Prussian), Francis
Lieber (born in Prussia who migrated to the USA) and finally Friedrich Martens
(Russian jurist at the service of the Russian Empire) – they could not be further
away from the new republics liberated from Iberian colonial rule. Secondly,
these same publicists had a particular view of how war was to be conducted and
this excluded the participation of civilians, as war was, in their view, only
conducted by States.6 In contrast, Mexican officials encouraged the population to
defend their independency from the American and later French invasion; even
the constitution of 1857 made it a duty of every Mexican citizen to defend the
State’s independency, territory, rights and interests.7 So, even if the major
promoters of “humanized” warfare knew about developments of international
and criminal law in the newly independent States of Latin America, they would
not take them to account as these developments contradicted their views of
“civilized war” and emerged from lesser “civilized States”.8 Finally, the nineteenth
century was full of dramatic changes, not only in the legal field but also
technologically and culturally. Maybe even Mexicans lost track of their own novel
legal production, as they entered a new form of government in the last quarter of
the nineteenth century – from republicanism to dictatorship under Porfirio Díaz
(1876–1911).
So how did the Mexican drafters take the giant step of punishing violations
of the laws of war not only in international armed conflicts but also in internal ones?
In order to find out, this article explores different historical sources and reviews two
events that serve as genealogy to the crime “violations of the duties of humanity”.
These events are the Mexican–American war9 and the French Intervention. The
review of these two conflicts provides unique angles on how “peripheral States”
like Mexico dealt with the question of intervention by Western powers and serve
as historical background to the already established narratives. For example, the

6
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8

9

For a systemized classification of the traditions in the laws of war, see Karma Nabulsi, Traditions of War:
Occupation, Resistance and the Law, Oxford University Press, Oxford, 1999.
See Constitución Federal de los Estados Unidos Mexicanos, 1857, Art. 31, available at: http://www.
ordenjuridico.gob.mx/Constitucion/1857.pdf.
The author Karma Nabulsi illustrates with many examples how figures like Francis Lieber were convinced
of their “white European superiority”. An example is a Francis Lieber quote referring to the Mexicans as
“degenerates”; see K. Nabulsi, above note 6, p. 165. Regarding the representation of “barbarism” in the
visual arts, Rhonda Adato gives an account of how the execution of Maximilian of Habsburg was
portrayed by royalist French photographers. She also gives a good example of how Mexicans were
portrayed by these photographers, like one photograph of Desirée Charnay from 1880, presenting two
Mayan Indians in front of a bare wall, with nothing but their underclothing. See Rhonda R. Adato,
“Modernity, Photography, and History Painting in Manet’s Execution of Maximilian”, Berkeley
Undergraduate Journal, Vol. 23, No. 1, 2010.
In this specific case, the subjective appreciation of an armed conflict to which Kolb refers could not be
more illustrative. For Americans, the conflict is called the “Mexican–American war”, while for the
Mexicans it is called the “American Intervention” (intervención norteamericana). See Robert Kolb,
“The Main Epochs of Modern International Humanitarian Law since 1864 and their Related Dominant
Legal Constructions”, in Kjetil Mujezinović Larsen, Camilla Guldahl Cooper and Gro Nystuen (eds),
Searching for a “Principle of Humanity” in International Humanitarian Law, Cambridge University
Press, Cambridge, 2013, pp. 31–4.
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experience the Americans had with Mexican guerrilla warfare shaped the contents of
General Orders No. 100 (the Lieber Code),10 a code that later served as a blueprint
for the Prussians to disqualify French guerrillas during the Franco-Prussian war
(1870–1871). Interestingly enough, the French also fought Mexican guerrilla
warfare during the French Intervention (1861–1867).11 Surely, these experiences
echoed in the European discussions of regulating warfare. After all, Geoffrey Best
has already shown how the military had direct influence in counselling the
representatives of the States, when deliberating how to limit war.12
Followed by the historical review, the notion of “duties of humanity” in
Article 1139 of the MCC will be analysed. In order to find a genealogy of the
concept, historical sources such as the “explanatory memorandum” of the MCC,
and the doctrinal work of Andrés Bello will also be reviewed. As this paper
focuses on Article 1139 of the MCC, the definition of the crime – as rooted in
international law – will be presented, as well as its implications, such as
transforming “humanity” into a legal category and individual criminal
responsibility. As the MCC regulated other fields of interest to IHL such as
superior orders, combatant immunity and extraterritoriality, these will be
analysed in detail.
A brief consideration will also be made of the debates on humanizing
warfare and how Article 1139 of the MCC fits into this framework, although, as
we will see, the Mexican lawmakers approached it differently compared with their
European counterparts. In addition, a short comparison between the dispositions
concerning the laws of war in the MCC and General Orders No. 100 (hereinafter,
the Lieber Code) will be made. This might be unorthodox as the Lieber Code is
not a criminal code but “military orders” that regulate the conduct of soldiers.
The comparison is, however, justified by the fact that the Lieber Code has been
referred to as the first attempt to codify the rules of war, to “humanize” them
and, ultimately, criminalize some of them. As we will see, confronting the MCC
with the Lieber Code will challenge this assumption. The comparison is also a
useful tool to see how law evolves differently depending on each State’s context.
Most of all, it shows how each State had particular problems and interests during
this process and how this is reflected in their own set of norms.
The article will conclude with some remarks on how the Mexican case
offers a unique angle in the development of IHL domestically, internationally
and, most importantly, how it contributed to the systematization of the laws of
warfare by being, in 1871, the only country to adopt an individual criminal
responsibility model, similar to what we define today as a “war crime”. Finally, it
10 John Fabian Witt has already explained in detail how the Mexican–American war, and especially the
experience the Americans had with Mexican guerrilla warfare, shaped the contents of General Orders
No. 100 (the Lieber Code). See John Fabian Witt, The Laws of War in American History – Lincoln’s
Code, Free Press, New York, 2012, pp. 118–30.
11 For a contemporary account on French “anti-guerrilla” tactics in Mexico, see E. Lefévre, Documentos
oficiales recogidos en la secretaría privada de Maximiliano: Vol. 1, Historia de la intervención francesa
en Méjico, Brussels and London, 1869, pp. 419–33.
12 Geoffrey Best, Humanity in Warfare: Modern History of the International Law of Armed Conflicts,
Weidenfeld and Nicholson, London, 1980, pp. 128–215 and 141–3.
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will be revealed how the MCC of 1871 is the missing piece in the history of
criminalizing violations of the laws of war.

Historical overview to the 1871 MCC
Nineteenth-century Mexico was characterized by being overwhelmed by civil wars
and interventions. The independence war (1810–1821) and then the American
Intervention (1846–1848)13 were followed by internal battles between conservatives
and reformists (Guerra de Reforma, 1858–1861) and, finally, the second French
Intervention (1861–1867). The continuous internal conflict for power between the
liberales and the conservadores ended with the liberal victory (1861). Once peace
was established, the building of the justice system started.14
A central piece of the project of the liberal movement (also known as the
“Reforma” movement) was the creation of laws. The liberal leader of the newly
established government was Benito Juárez, born in Oaxaca to Zapotec parents
and anti-imperialist par excellence, who had fought the war against the French
during the already mentioned second French Intervention. Juárez was also a
secularist and, like most of the liberals of the time, convinced of the power of the
law. This conviction was also influenced by practical reasons. Juárez reckoned
that the rule of law would provide the new Republic with legitimacy against
foreign powers. In 1861 and 1862, when Spain and France deployed forces in
Mexico, he stressed – in two separate letters to the nation – how foreign powers
had referred to the “new Mexican nation” as backward and uncultivated.15 For
this reason, he encouraged all to abide by the law and further guaranteed that, in
the case of war, the law of nations would be respected by the army and the
authorities of the Republic.16
As we can see from the previous account, law and compliance with the law
were central to the liberals. Most of all, the law was understood as a means to show
“civilisatory” progress and with it be part of the group of civilized nations. The 1871
MCC was drafted within this understanding of the law. In addition, what the
13 Liliana Obregón, “Between Civilisation and Barbarism: Creole Interventions in International Law”, Third
World Quarterly, Vol. 27, No. 5, 2006, pp. 816–17.
14 See Elisa Speckman Guerra, “Los jueces, el honor y la muerte. Un análisis de la justicia (ciudad de México,
1871–1931)”, Historia Mexicana, Vol. 55, No. 4, 2006.
15 From the letters, it can be inferred that it was central to rebuke the allegations of not being civilized as these
worked as a basis in the reparations claims made by foreign nationals against the government of Mexico.
See Manifiesto a la Nación del Presidente Benito Juárez, 18 December 1861, in D. José M. Vigil, México á
tráves de los siglos: Vol. V, La Reforma, Ballescá y Compañía, Mexico; Espasa y Compañía, Barcelona,
1882, pp. 490–1.
16 “Una vez rotas las hostilidades, todos los extranjeros pacíficos residentes en el país quedarán bajo el
amparo y protección de las leyes, y el gobierno excita á los mexicanos á que dispensen á todos ellos, y
aun á los mismos franceses, la hospitalidad, y consideraciones que siempre encontraron en México,
seguros de que la autoridad obrará con energía contra los que á esas consideraciones correspondan con
deslealtad, ayudando al invasor. En la guerra se observarán las reglas del derecho de gentes por el
ejército y por las autoridades de la República.” See Manifiesto del Presidente Benito Juárez, 12 April
1862, in D. J. M. Vigil, above note 15, pp. 523–4.
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historical account reveals to us is that the series of events that took place from 1810
to 1871 drove the Mexican drafters to elaborate radical solutions concerning the
conduct of war, both internal and between States. As we will see, the issues that
the drafters wanted to tackle were: foreign intervention, conducting war with
foreign powers and making foreign powers comply with international and
domestic law. Under Juárez’s leadership, the new Mexican Republic began its
process of building a legal code. Part and parcel to that project was the
development of the MCC – the very subject of this paper. In this section it will be
discussed how various historical factors influenced the development of the MCC
as the Republic took shape.

Influence of the Mexican–American war in the conception of Article 1139
of the MCC
More than two decades before the MCC was drafted, Mexico was embroiled in the
Mexican–American war (1846–1848). During the war, Mexican authorities faced
some practical problems that could have led to the creation of the crime
“violations of the duties of humanity” and to the provision concerning
extraterritorial jurisdiction. These practical problems concerned are: (a) the
treatment by American forces of civilians, military, church members, property
and non-regular armies; (b) the application of General Scott’s Order No. 20 to
Mexican nationals. In the following lines these two elements will be explored briefly.
Correspondence between the warring parties during that period sheds some
light on how Mexican authorities dealt with the conduct of the American Army and
how this further echoed in the drafting of the MCC. As early as 1847, in their
correspondence with their adversaries, the Mexican authorities invoked the
conduct of war “… according to the law of nations”.17 They also stressed that, if
Americans would continue to devastate and attack civilians, the Mexican Army
would have no other option but to conduct war the same way. However, they
always underlined that the Mexican nation was in favour of behaving as a
civilized nation.18
As the above correspondence claimed, the US Army had a problem with the
conduct of their volunteers with respect to the Mexican population. The volunteers
were undisciplined and had been known to have attacked civilians and church
property.19
17 “Ignacio de Mora y Villamil, general en jefe del Ejército del Norte, le dice a Zachary Taylor, general del
Ejército Norteamericano que responda si quiere hacer guerra con arreglo al derecho de gentes o conforme
lo hacen lo salvajes”, in Archivo digital de documentos sobre la guerra de Texas, 1835 y la guerra MexicoEstados Unidos, 1846-1848, Disc 1, 001-150, Item 1. University of Texas Rio Grande Valley Special
Collections and Archives Digital Collections, pp. 128–31, available at: https://archives.lib.utrgv.edu/
repositories/6/archival_objects/14234.
18 Ibid. The notice made by the Mexican general to his counterpart is pretty much in line with what Andres
Bello argued in his treaty in 1844. Bello suggested that if an “enemy general” commits “acts of atrocity”, he
shall be notified that if he does not abide with the “law of nations”, his army would be treated the same
way. See Andrés Bello, Principios de Derechos de gentes, Nueva edición revista y corregida, Librería de la
Señora viuda de Calleja e hijos, Madrid and Lima, 1844, p. 189.
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In order to mitigate the situation, General Winfield Scott enacted a law in
Tamaulipas: General Order No. 20 (1847).20 This order punished crimes such as
murder, rape, assault and robbery. The general order also established a
“humanitarian interest” in punishing the crimes severely, with “military
commissions” created by the law. It also had the objective of controlling the
actions of the non-regular Mexican armies, understood as those not belonging to
the professional army.21 It is known from different sources that Mexicans fought
the American Intervention through a guerrilla war. Guerrilla formation was
supported by the Mexican government and forces were under the command of
professional generals or organized as local militias.22 That the involvement of
civilians was also encouraged by the Mexican government is understandable if
taken into account that the country was heavily indebted and did not have the
resources to pay a large professional army, uniforms and, most of all, equip them
with the latest weaponry.23 As such, General Order No. 20 was addressed to
Mexicans who committed crimes against US citizens or US property and was also
addressed to US forces who committed crimes against Mexican nationals.24 The
jurisdiction established by General Order No. 20 could be held as an antecedent
to the “passive personality principle”, where States assert jurisdiction over an act
committed by an individual outside of its territory because the victim is a
national of that State. In addition, it punished conduct that was not ordered by a
superior, meaning that the immunity of acts of war was retained.25
19 Stephen A. Carney, The U.S. Army Campaigns of the Mexican War, U.S. Army Center of Military History,
undated, p. 40. Regarding excesses by the regular army, the “Interventions Museum” (Museo de las
Intervenciones) in Mexico City has a very interesting undated lithography on display in the room
dedicated to the American Intervention, with the title: “The whipping given by the Americans” (Los
azotes dados por los Americanos). It depicts an American soldier whipping a man hung in a cross
surrounded by a battalion of American soldiers in a big public square.
20 Winfield Scott, Cuartel General del Egercito, Ordenes generales numero 20, Tampico, Mexico, 19 de febrero
1847, Imprenta de la calle de la Carniceria, Tampico, 1847.
21 According to Witt non-regular Mexican armies were problematic; see J. F. Witt, above note 10, p. 119.
Also see ibid., Art. 9. The problematic nature of guerrilla forces is understandable as they had not been
professionally trained and their actions were unforeseeable. However, as Karma Nabulsi argues,
disqualifying the involvement of civilians in warfare particularly when fighting against an occupation
or invasion has been a constant in what she calls the “martial” and “Grotian” traditions of war. See
K. Nabulsi, above note 6, pp. 80–176.
22 See María del Pilar Iracheta Cenecorta, ‟Guerrillas durante la intervención norteamericana, 1846–1848”,
Boletín del Archivo General del Estado de México, No. 3, 1979, pp. 22–3; Miguel Ángel González-Quiroga
and César Morado Macías, Nuevo León ocupado. Aspectos de la guerra México-Estados Unidos, Gobierno
del Estado de Nuevo León-Fondo Editorial, Monterrey, 2006, pp. 5–11.
23 Ulyses Grant who was a US president (1869–1877), and who fought in the Mexican–American war and the
American civil war, recalled in his memoires: “My pity was aroused by the sight of the Mexican garrison of
Monterey marching out of town as prisoners, and no doubt the same feeling was experienced by most of
our army who witnessed it. Many of the prisoners were cavalry, armed with lances, and mounted on
miserable little half-starved horses that did not look as if they could carry their riders out of town. The
men looked in but little better condition. I thought how little interest the men before me had in the
results of the war, and how little knowledge they had of ‘what it was all about.’” See Ulyses S. Grant,
Personal Memoires of U. S. Grant, Vol. I, Charles L. Webster & Company, New York, 1885, pp. 117–18.
24 W. Scott, above note 20, Art. 9.
25 On the immunity that acts of war enjoyed since they were committed as acts of State, see Oona
A. Hathaway, Paul Strauch, Beatrice Walton and Zoe Weinberg, “What is a War Crime?”, Yale Journal
of International Law, Vol. 44, 2019, pp. 6–13.
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The law was also published in Spanish and probably had some influence on
how, twenty years later, the drafters of the 1871 MCC conceived of war and its
conduct. This was especially so regarding the jurisdictional problem, since it
surely diminished Mexican sovereignty if a foreign power was to prosecute
nationals within Mexican territory. Finally, one could presuppose that the
experience with the American Army somehow pushed the Mexican liberal jurists
to look for solutions that could protect them against the excesses of foreign armies.

The French Intervention
In this section, it will be explored how the French Intervention also served as a
formative experience that fed the contents of the MCC. Most of all, as it was also
the case during the Mexican–American war, the Mexican Republic faced a war
against a strong power. As such, the independence and integrity of the Mexican
Republic was endangered, and the civilians experienced first-hand the effects of
war. As such, these experiences surely made patent the need to limit excesses
from the counterpart in war and, most of all, guarantee through law a right to
self-defence when being invaded.
The intense interaction of the Mexican officials with their French and
English counterparts, during the so-called “second French Intervention”, surely
served as inspiration for the later development of the MCC. First and foremost,
Mexican officials witnessed how, for the French, there was no legal ground to act
according to the laws of war, as for France it was a “war of barbarism versus
civilization”, and France was accomplishing a “civilizing” mission in Mexico. As
a result, Mexican lawyers strived for a legal framework valid for everyone, not
just the “civilized”, by which foreigners and nationals should comply to the same
set of rules if war occurred in national territory. As we will see in the following
sections, this was done in the most liberal sense, since through the provisions of
the MCC, the drafters achieved that, if violations occurred, the responsible had to
be put before trial with the guarantee of procedural rights.
A great example of how the conduct of warfare related to civilization26 or to
barbarism is a note written by French Marshall Bazaine, in which he refers to the
war between France and Mexico as a “war of barbarism versus civilization”.27 As
a result, Marshall Bazaine concluded that no quarter should be given to the
enemy and that both parties should kill and let be killed. He also adds that all
enemies were outlaws and would be executed by imperial decree.28
26 On the meanings of the term “civilization”, see Gustavo Gozzi, Rights and Civilizations: A History and
Philosophy of International Law, Cambridge University Press, Cambridge, 2019, pp. 123–5.
27 Note no. 7729, written by Mariscal Comandante Bazaine, 11 October 1865, in D. J. M. Vigil, above note 15,
p. 728. David Pendas also illustrates the case of the Europeans justifying themselves for behaving like
barbarians in the colonies. See David O. Pendas, “‘The Magical Scent of the Savage’: Colonial
Violence, the Crisis of Civilization, and the Origins of the Legalist Paradigm of War”, Boston College
International and Comparative Law Review, Vol. 30, No. 1, 2007, pp. 45–50.
28 See Bazaine, ibid. The decree Bazaine referred to was issued by Maximilian of Habsburg in 1865. See “Ley
para castigar las bandas armadas y guerrilleros”, 3 de octubre de 1865, Boletín de leyes del Imperio
Mexicano, Primera parte, tomo segundo, Imprenta de Andrade y Escalante, México, 1866.
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The incursion of the French Army was followed by the reign of Archduke
Maximilian of Habsburg. After Napoleon III’s troop withdrawal and failure to
consolidate his reign, Maximilian of Habsburg was captured and imprisoned in
1867. Instead of being summarily executed, he was tried according to the due
process guarantees established in the 1857 Mexican Constitution.29 Relevant is
the fact that he was accused on the grounds of a martial law that criminalized
acts against the independence and safety of the Republic and, most importantly,
against the law of nations.30 Interestingly enough, charge no. 7 of his accusation
consisted of two acts: (a) issuing a “barbaric” law and with it breaching the “laws
of war”; and (b) ordering executions on grounds of this law and with it also
violating the laws of war.31 The law issued by Maximilian consisted of enabling
the execution within twenty-four hours of members of regular and irregular
forces of the Republican Army, as well as all those who accompanied them and
aided them. Additionally, he was charged of conducting war without the
formalities imposed by civilized nations.32 In his allegations, the prosecutor,
basing his arguments with citations of Vattel, concluded that capital punishment
could not be dispensed with, since those who committed serious offences against
the law of war (faltas graves contra el derecho de guerra) do not enjoy this
privilege.33 Important here to note is how a “peripheral State”, such as Mexico,
used Vattel’s doctrine to legitimate the execution of Maximilian of Habsburg.
Overall, it could be said that the trial was a good attempt towards the
enforcement of international law. As such, the objectives were twofold: (a) they
29 See John W. Foster, “Maximilian and His Mexican Empire”, Records of the Columbia Historical Society,
Washington, D.C., Vol. 14, 1911, pp. 198–203. For a critical account of the trial, see Konrad Ratz, Das
Militärgerichtsverfahren gegen Maximilian von Mexiko, Verlag Enzenhofer, Hardegg, 1985. Also see
Constitución Federal de los Estados Unidos Mexicanos, 1857, above note 7, Arts 20–4.
30 Ley para castigar los delitos contra la Nación, el orden, la paz pública y las garantías individuales, 25
January 1862, published in edict of 6 February 1862, available at: https://www.
memoriapoliticademexico.org/Textos/4IntFrancesa/1862CDN.html.
31 Interestingly enough, Maximilian’s defence argued that Marshall Bazaine had actually drafted the law and,
therefore, the defendant should be excused of responsibility: “Las exigencias especiales de su posición le
impusieron a veces, bien a su pesar, la triste necesidad de hacer algunas concesiones a la autoridad
francesa, y una de ellas fue la expedición de la ley de 3 de octubre de 1865, en la que hay algunos
artículos redactados por el mismo mariscal Bazaine, y la que se dictó en virtud de informes
ministrados por los mismos franceses, de que el señor Juárez había abandonado el país. Pero una vez
admitida la buena fe, y esta se ha demostrado antes, con que el señor archiduque se creía
legítimamente soberano de México, no podía imputársele a crimen que tomase aquellas providencias
dirigidas a defender su gobierno contra los adversarios políticos que lo combatían con las armas.” See
the original document in Jorge Mario Magallón Ibarra, Proceso y Ejecución vs. Fernando Maximiliano
de Habsburgo, Universidad Nacional Autónoma de México, Mexico City, 2005, p. 552.
32 “Alegato no. 26 del Fiscal Manuel Aspiroz: Con dicho ejército continuó durante el tiempo de su
dominación, la guerra que los franceses habían comenzado contra la República. Esta guerra continuó
haciéndose de la misma manera que había comenzado, sin las formalidades del derecho que observan
las naciones civilizadas, siendo de considerarse que Maximiliano era el agresor”, in J. M. M. Ibarra,
above note 31, p. 564.
33 “Alegato no. 63: Finalmente, la consideración de prisioneros de guerra que podrían alegar los procesados,
para que no les sea aplicable la pena capital, tiene por excepción el caso de que los prisioneros sean
responsables de alguna falta grave contra el derecho de guerra o de algún delito especial que merezca
tal pena, como ya en otra parte lo hemos visto (Wattel, Derecho de gentes, libro 3o., capítulo 8,
párrafos 141, 142 y 143)”, in J. M. M. Ibarra, above note 31, p. 577.
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could show the European powers that they were civilized enough to apply the law;
and (b) they were willing to enforce the laws of war through a legal procedure –
excluding reprisals or blunt execution for that matter.
The example of the trial of Maximilian of Habsburg shows clearly how
criminalizing violations of the laws of war was not something that happened in a
vacuum, but was a result of the experiences of conducting warfare with foreign
powers. As such, the trial was a formative experience that paved the path to
criminalize violations of the laws of war. In 1871, the drafters already knew what
it was like to try someone for violating international law and they probably had
this experience in mind when incorporating the “duties of humanity” in the
criminal code. Finally, it was also a highly symbolic experience, as “humanity”
was materialized in the act of providing Maximilian a legal trial instead of plainly
executing him on the spot.
Finally, the French Intervention illustrates how asymmetrical the
application of the laws of war was. It is also plausible that due to this reason,
Mexican lawmakers understood the urgency of incorporating and enforcing the
laws of war. A contemporary account of the French “counter-guerrilla tactic”
brings this to the point. Eugene Lefévre, a French journalist, who in 1869 wrote a
book on the French Intervention, noted: “… if the Prussians were to invade
Alsace and Lorraine, according to what has been said by the defenders of all the
atrocities committed in Mexico, … the Prussians would have the right to shoot
and hang the peasants who would rise up against them with old rifles and gibbets
as the right of war would only apply with respect to the regular forces!”34

Violations of the duties of humanity in the 1871 MCC
In the following section the crime “violations of the duties of humanity” will be
analysed in depth. The drafting history will shed some light on how the idea of
criminalizing violations of the laws of war evolved and what were the main
objectives of the drafters. The definition of the crime will dwell on the actus reus,
as well as the scope of protection. Finally, other regulations of the MCC that
relate to the crime “violations of the duties of humanity” will be analysed. These
are: combatant immunity, superior orders and extraterritorial jurisdiction.

The drafting of the Code
The MCC took ten years to draft and, as this section will show, the provisions
concerned with the regulation of warfare, especially Article 1139 of the MCC,
pursued very specific aims. Overall, we will see how the drafters mastered the art
of using law as a device to solve, at least formally, urgent problems and needs of
the newly established Mexican Republic.

34 See E. Lefévre, above note 11, p. 428.
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The drafting of the MCC began in 1862 and was interrupted by the second
French Intervention (1862–1867). The MCC was commissioned by the “Reforma”
leader Benito Juárez to a group of notable jurists of the time. The project was
commanded by Antonio Martínez de Castro who also belonged to a community
of jurists that believed in the power of law to assure equal treatment and to erase
distinctions between class or race.35 Let us also not forget that Benito Juárez was
born to indigenous parents, so it is very probable that his emancipation ideas and
motivations were driven by this background.
Exactly in the year that the draft was commissioned, President Benito
Juárez issued the “Law to punish crimes against the nation, order, public peace
and individual guarantees” (Ley para castigar los delitos contra la nación, el
orden, la paz pública y las garantías individuales).36 This law defined several acts
as “crimes against the laws of nations”, such as piracy, the slave trade, slavery
and attempts against the life of foreign ministers. However, no mention is made
of the crime “violations of the duties of humanity” – a crime defined in the MCC
just nine years later. It can be assumed that the experience of Mexican liberals
fighting against the French Intervention, along with their exposure to European
ideas like the codification of the laws of war,37 led them to incorporate them in
the MCC (at the standard available in 1871). Overall, the Mexican achievement
can be understood better when the difficulty of achieving a consensus in Europe
regarding the criminalization of the violations of the laws of war at the time is
considered.38
Even though little is known about the explicit intentions of the drafters
in criminalizing violations of the laws of war, some conclusions can be drawn
from the “explanatory memorandum” (exposición de motivos). Penned by
Martínez de Castro to justify the Code and its provisions,39 it is an
important document to understand the influences and intentions behind the
norms of the MCC. Martínez de Castro underlines in the “explanatory
35 According to Robert Buffington, Martínez de Castro’s criminological approach that endeavoured to erase
distinctions between class or race through law was very liberal. However, Buffington explains that the
egalitarian paradigm of crime and punishment was followed by a new generation of lawyers under
Porfirio Díaz’s rule who were in favour of a “biologist” approach. See Robert M. Buffington, Criminal
and Citizen in Modern Mexico, University of Nebraska Press, Lincoln, Nebraska, 2000, pp. 31–3. Timo
Schaefer also remarks on the turn that liberalism took in Mexico during the last quarter of the
nineteenth century. See Timo H. Schaefer, Liberalism as Utopia: The Rise and Fall of Legal Rule in
Post-Colonial Mexico, 1820–1900, Cambridge University Press, Cambridge, 2017, pp. 1–7.
36 See Ley para castigar los delitos contra la nación, above note 30.
37 For the account of Latin Americans interacting in different international law congresses since 1826, see
Jorge L. Esquirol, “Latin America”, in Bardo Fassbender, Anne Peters, Simone Peter and Daniel
Högger (eds), The Oxford Handbook of the History of International Law, Oxford University Press,
Oxford, 2012, pp. 560–2.
38 The following works give full detail of this account: Daniel Marc Segesser, Recht statt Rache oder Rache
durch Recht?, Verlag Ferdinand Schöningh, Leiden, the Netherlands, 2010; Kirstin von Lingen, “Crimes
against Humanity”: Eine Ideengeschichte der Zivilisierung von Kriegsgewalt 1864–1945, Verlag
Ferdinand Schöningh, Leiden, the Netherlands, 2018; and Pablo Kalmanovitz, The Laws of War in
International Thought, Oxford University Press, Oxford, 2021.
39 See Antonio Martínez de Castro, “Explanatory Memorandum”, in Código Penal para el Distrito Federal y
Territorio de la Baja California sobre delitos del fueron común y para toda la República Mexicana sobre
delitos contra la federación, Librería de Donato Miramontes, Chihuahua, 1883, pp. 7–8.
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memorandum” the importance of achieving the rank of “civilized nations”,40
through a Code that, in his view, would instill confidence among the
population.41 Although there are no explicit references as to why the drafters
decided to enforce the laws of war through criminal law, some conjectures
can be made. As stated before, the “Reforma” movement pursued the ideal of
erasing all differences of class and race through law. It can be interpreted
that, in their view, international law offered a path vis-à-vis their European
and North American counterparts.
As to the emancipatory goals of the MCC, Martínez de Castro stated that
the new nation needed laws adequate to its republican character, as opposed to
the monarchies in Europe. Regarding international law and the conduct of war,
the memorandum just states that the violation of international law was very
common and, therefore, required enforcement. Finally, Martínez de Castro
stressed that the means to achieve the longed-for peace wished by the Mexican
nation was through a modern criminal code. For Martínez de Castro the
construction of a modern criminal code was a work in progress, as there was still
much to learn from the “civilized nations”. However contradictory, these
assumptions might be trapped in the dilemma between being emancipated from
the European powers and at the same time longing to be like them. The
explanatory memorandum delivers the message that they wanted to achieve peace
through law. In this sense, for the drafters the MCC represented a manifestation
of their willingness to abide by international law and at the same time claim from
the European powers adherence to it, specifically to the laws of war within the
national boundaries. This was extremely important as this could be used as an
argument against the payment of claims. It also was a way in which Mexicans
could uphold the same treatment from the USA and Europe as they upheld
international law principles among themselves.
To enforce the laws of war through criminal law was a remarkable
innovation. It is easier to understand these developments in nineteenth-century
Mexico if we imagine the project of Mexico being a blank canvas as a sovereign
State, while Europe was more like an already rendered painting. That is to say,
the ground was fertile for innovation, the building of a brand-new State meant
the construction of legal categories, and so, the Mexican drafters created the
crime violaciones a los deberes de humanidad (Art. 1139 MCC), which the
drafters classified under the category “crimes against the law of nations”. This
category enclosed four other crimes, namely: piracy, violations of immunity to
diplomats, slavery and the slave trade. Since criminal law was also then
considered the ultima ratio, it can be concluded that for the Mexican drafters, the
legal interests that were protected through the crimes of: (a) violations of the
40 See A. Martínez de Castro, ibid., p. 70. As for newly independent Latin-American nations that were in the
odd position of defending themselves from European powers and, at the same time, aspiring to be like
them, see Liliana Obregón, “Regionalism Constructed Short History of ‘Latin American International
Law’”, European Society of International Law (ESIL) Conference Paper Series, No. 5/2012, 2012; and
A. Becker Lorca, above note 2.
41 See A. Martínez de Castro, above note 39, pp. 8–9.
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duties of humanity, (b) piracy, (c) violations of immunity to diplomats, (d) slavery
and (e) slave trade were the most valuable for the “civilized nations”.

Definition of the crime: Violations of the duties of humanity
(Art. 1139 MCC)
The crime “violations of the duties of humanity” was a huge innovation, as it
established individual criminal responsibility for violations of the laws of war as
early as 1871. At the time, Europe was immersed in the idea that acts of war were
acts of State and, as such, individuals could not be held responsible for their State’s
actions. The Oxford Manual of 1880 tried to push States to incorporate criminal
sanctions for violations of the laws of war; however, the Manual had no binding
effect. This section will present the wording and the general features of the crime.
In his explanatory memorandum, Martínez de Castro described that, of the
twenty-something codes and projects that were examined, only the Spanish Code
and the Portuguese project contained any “crimes against the law of nations”.42
The projects examined were somehow insufficient, as Martínez de Castro stressed
that some development was needed concerning piracy, slave trade and “duties to
humanity”, and added that the drafting commission dealt with these crimes, as
their perpetration was very common.43
The wording of the crime can be seen in Table 1.
Article 1139 of the Criminal Code of 1871 does not define what amounts to
duties of humanity, but it does set the frame of protected persons and objects during
wartime as including: prisoners of war, hostages, the wounded (without specifying
whether civilian or not) and field hospitals. Important to note is that individual
criminal responsibility is not based on the status of belligerents (e.g. with
punishment just for being a member of an irregular army), but based on acts. As
we can see, the scope of protected persons and objects scarcely deviates from the
ones established in the Geneva Conventions of 1949.
As the 1871 provision makes no difference between the wounded, then it
could even be argued that the MCC also protected wounded civilians during
armed conflict. Additionally, the punishment is addressed to anyone that violates
the duties of humanity, independent of whether the infractor is a member of a
regular or irregular army. There is also no punishment for being a member of an
irregular army compared with, for example, the Lieber Code, which punishes
42 A. Martínez de Castro, above note 39, pp. 67–8.
43 “Delitos contra el Derecho de gentes. De los veintitantos códigos y proyectos que hemos examinado, solo
el Código español y el proyecto de Portugal hablan de unos cuantos delitos contra el derecho de gentes; y á
nosotros nos ha parecido que no estaría de mas hacer otro tanto, fijando los preceptos mas seguros y que
están admitidos como incontestables, sobre la piratería, sobre la violación de los archivos, de la
correspondencia y de cualquiera otra inmunidad diplomática real ó personal de un soberano extranjero
ó de los representantes de otra nación, de un parlamentario ó de la que da un salvoconducto; sobre el
tráfico de esclavos; y sobre la violación de los deberes de humanidad en prisioneros, rehenes, heridos ú
hospitales. La comisión se ocupó de estos delitos, por ser muy común su perpetración, y no hizo lo
mismo respecto de otros, por ser menos frecuentes, y porque para tratar de todos sería necesario
formar un código aparte.” See A. Martínez de Castro, above note 39, p. 67–8.
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Table 1. The crime: “Offences against the law of nations“ - ”Violation of the duties to
humanity”
Título Decimoquinto
Delitos contra el derecho de gentes
Capítulo IV. Violación de los
deberes de humanidad en
prisioneros, rehenes, heridos y
hospitales.

Title Fifteen
Offences against the law of nations
Chapter IV. Violation of the duties
of humanity towards prisoners,
hostages, the wounded and
hospitals.

Art. 1139 – El que violare los
deberes de humanidad en los
prisioneros y rehenes de guerra, en
los heridos, o en los hospitales de
sangre, será castigado por ese solo
hecho, con seis años de prisión.

Art. 1139 – Whoever violates the
duties of humanity towards prisoners
and hostages of war, the wounded, or
ﬁeld hospitals, shall be punished for
this fact alone, with six years of
imprisonment.

Si la violación se hiciere atentando
contra la vida de dichas personas, o
ejecutando algún otro acto que
constituya por sí un delito diverso, se
observará lo prevenido en los
artículos 195 y 196 (concurso de
delitos).

If the violation is committed by
making an attempt on the life of such
persons, or by performing any other
act which constitutes in itself a
different offence, the provisions of
Articles 195 and 196 (cumulative
charges) shall be observed.

with death “war rebels” (Art. 85). The idea of protecting the members of all kinds of
armies is coherent with the recognition of combatant immunity given by the MCC
which will be explored in the sections below.
Nevertheless, one could wonder why the explicit mention of civilians was
spared from this rule. The explanatory memorandum does not elucidate any
further. However, if we follow the evolution of Mexican domestic law – the Law
of 1862 – and the developments in the international arena, it can be deduced that
the drafters of 1871 followed the standard given by the Geneva Convention of
1864. Robert Kolb and Geoffrey Best offer an explanation as to why civilians were
not considered subjects of protection. The reasons behind the absence of civilians
in the Geneva Convention of 1864 is that they were not considered to be party to
a war.44 Civilians were to remain at their homes and not engage in combat;
therefore, they did not need protection in the way that the wounded, the sick or
shipwrecked did. Further, war was considered to be a matter of the military.45
44 See Robert Kolb, “The Protection of the Individual in Times of War and Peace”, in B. Fassbender,
A. Peters, S. Peter and D. Högger (eds), The Oxford Handbook of the History of International Law,
Oxford University Press, Oxford, 2012, p. 324.
45 See G. Best, above note 12, pp. 179–85. Benvenisti and Lustig also argue that civilians were kept away from
the regulation of war as States pretended to exclude civilian armies. See E. Benvenisti and D. Lustig, above
note 4, pp. 28–9.
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Finally, the concept of “prisoners of war” was broader than it is today, as the status
of combatant was given not only to combatants but to a full array of actors that
performed a public function.46

Main features of Article 1139 of the MCC
Article 1139 of the MCC – “violations of the duties of humanity” – can be classified
as a crime in its own right, since its second paragraph foresees criminal
responsibility for all other conduct committed jointly or, if as a result of the
“violation” the life of the victim was threatened. Thus, any nuisance (molestía)
committed against prisoners of war, hostages or the wounded would be punished
with six years’ imprisonment. The criminalization of acts against prisoners of war
truly “humanized” the conduct of war, especially if we take into account that the
Lieber Code permitted retaliation against prisoners of war.47
If, however, the nuisance (molestía) produced a harm of any of the legal
interests protected by the MCC, a separate punishment would be applicable and
the accused would be subject to accumulative charges (concurso de delitos). This
open clause gives room to punish all kinds of conduct committed against
prisoners of war, hostages or the wounded. Most importantly, through this legal
technique the drafters achieved what Bluntschli years later (1895) would
advocate, i.e. that the right to liberty, honour and individual security should be
unalienable and protected, even in times of war.48 Through Article 1139, the
MCC was also guaranteeing vis-à-vis foreign powers the protection of legal
interests even during a war.
Another interesting trait is that the provision is not only applicable during
hostilities. For practical reasons, this could be useful during an armistice, since after
the conclusion of hostilities abuses to the wounded in war could also occur – as was
the case after the signing of the armistice of the Mexican–American war.49
Without a doubt, the most interesting feature is that by transforming
violations of the laws of war into crimes, individuals would be accountable before
Mexican law, and those protected by the norm (prisoners, hostages or the
injured) could also theoretically file an accusation.50

46 See R. Kolb, above note 9, p. 39; G. Best, above note 12, pp. 154–7.
47 See General Orders No. 100: The Lieber Code instructions for the government of armies of the USA in the
field, prepared by Francis Lieber, promulgated as General Orders No. 100 by President Lincoln, 24 April
1863, Art. 59 (the Lieber Code). See also Patryk I. Labuda, “The Lieber Code, Retaliation and the Origins of
International Criminal Law”, in Morten Bergsmo et al. (eds), Historical Origins of International Criminal
Law: Volume 3, Torkel Opsahl Academic EPublisher, Brussels, 2015, pp. 305–6.
48 See P. Kalmanovitz, above note 38, p. 139.
49 See, in this regard, the interesting account of Jose María Roa Bárcena about the conclusion of hostilities
during the Mexican–American war. See José María Roa Bárcena, Recuerdos de la invasión norteamericana, 1846–1848: por un joven de entonces, Librería madrileña de Juan Buxó, Mexico, 1883,
pp. 611–15.
50 This right was also given by the law of 1862, as Mexican citizens were given the right to file an accusation
before military authorities if, for example, they were held hostage or their property was seized. See Ley para
castigar los delitos contra la nación, above note 30, Art. 5.
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Finally, it can also be argued that, even though the MCC does not refer
explicitly to these violations as “war crimes”, they can technically be considered
as such. At this point, it is worth pointing out that, in Daniel Marc Segesser’s
view, the first person to coin the term “war crime” was Johann Caspar Bluntschli
in 1872.51 Jessica Laird and John Fabian Witt, by contrast, deem that it was
Francis Lieber who came up with the phrase in 1865.52 Regardless of who used
the term first, Article 1139 of the MCC is, in fact, a war crime, as it punishes
under domestic criminal law conduct considered violations of the laws of war
under the standard applicable in the year 1871.

Additional MCC provisions of relevance to Article 1139
Article 1139 of the MCC should also be read in relation to the rules regarding
combatant immunity, superior orders and extraterritorial jurisdiction. Overall, it
can be said that the MCC built a system to regulate armed conflict through a
criminal enforcement model. That is, the drafters could have opted for
incorporating the available usages and customs of war of the “civilized nations”
in the Mexican Constitution – as Colombia did in Article 91 of the 1863
Constitution.53 However, they chose to incorporate it in the Criminal Code. If
these provisions are read altogether, it can be concluded that the drafters did not
differentiate between internal and international armed conflict. As it will be
further discussed, this allowed the combatants of civil war to also gain protection
under the MCC. As for those who executed the punishable acts, they were also to
be held responsible along with their superiors. As will be discussed below, the
conditions for superior orders as defence are quite similar to Article 33 of the
Rome Statute. Finally, the MCC adopted what today is known as the “passive
personality principle”, which triggers the Mexican jurisdiction, when Mexican
nationals are injured by a foreign national in foreign territory. As for why
extraterritorial jurisdiction was adopted, it can be interpreted that, in the case of
an international conflict, the Mexican drafters wanted to ensure that national
armies were also protected abroad. As we will see, this provision was radical for
its time as it was applicable to the commission of all crimes, not just “crimes
against the law of nations”.

51 D. M. Segesser, above note 38, pp. 50–1.
52 Jessica Laird and John Fabian Witt, “Inventing the War Crime: An Internal Theory”, Virginia Journal of
International Law, Vol. 59, No. 3, 2019, pp. 44–5.
53 Article 91 – El Derecho de Gentes hace parte de la legislación nacional. Sus disposiciones regirán
especialmente en los casos de guerra civil. En consecuencia, puede ponerse término a ésta por medio de
tratados entre beligerantes, quienes deberán respetar las prácticas humanitarias de las naciones
cristianas y civilizadas. Also see Iván Daniel Otero, “La aplicación del artículo 91 de la Constitución de
Rionegro. Una herramienta constitucional para la solución de los conflictos armados”, Revista Derecho
del Estado, No. 4, Bogota, 2015, available at: http://www.scielo.org.co/scielo.php?script=sci_
arttext&pid=S0122-98932015000100010&lng=en&nrm=iso.
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Table 2. Combatant immunity
Article 1113 MCC
Los rebeldes no serán responsables de
las muertes ni de las lesiones inferidas
en el acto de un combate; pero de todo
homicidio que se cometa, y de toda
lesión que se cause fuera de la lucha,
serán responsables tanto el que mande
ejecutar el delito, como el que lo
permita y los que inmediatamente lo
ejecuten.

Rebels shall not be responsible for
deaths or injuries inﬂicted in the act
of combat; but for every murder
committed, and for every injury
inﬂicted out of the ﬁght, he who
commands the commission of the
crime, and he who permits it, and
those who immediately execute it,
shall be responsible.

Combatant immunity
As was previously discussed, Article 1139 of the MCC makes no distinction between
international or non-international armed conflicts. However, as it is classified under
‟violations of the law of nations” it can be concluded that it referred to acts of war
between States. In the year of 1871, war was still considered as an act between States.
The drafters of the MCC reckoned, however, that nationals also could resort to arms
in the case they wished to change the government, abolish or reform the
Constitution or even to impede the election of Supreme Court judges. According
to the MCC, the aforementioned were the motives to rebellion. Articles 1095–122
regulate rebellion and they sketch the scope of allowed conduct during combat.
From Table 2, we can see that Article 1113 of the MCC grants combatant
immunity to all those who rebel. As to who is considered a rebel, Article 1095 of
the MCC draws the hypotheses of rebellion and defines as rebels all those who rise
up publicly and in open hostility. Among the hypotheses of rebellion enumerated
by Article 1095 of the MCC are: to vary the form of government of the Nation, to
abolish or reform its political Constitution, or to remove from office the President
of the Republic. Granting combatant immunity to the rebels meant that all actions
committed during combat were unpunishable. This immunity ceased after combat.
It is not clear, however, if the immunity was activated only in the beginning of
each combat or during the whole rebellion. However, if we look at the hypotheses
of rebellion it is clear that the acts are not spontaneous, but the expression of some
plan or resolution; therefore, it is plausible to conclude that “combatant immunity”
applied for the whole rebellion. After conducting hostilities, rebels would be
punished for all acts outside of combat as well as for the act of rebelling. The
punishment for rebelling was proportionate to the rank the rebel had. For example,
the chief command was punished with six years and the corporal with one year of
imprisonment. Interestingly enough, within the article that grants combatant
immunity, a “mini system” of individual responsibility can be found, establishing
command responsibility and excluding superior orders as defence. The provision
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orders that those responsible would be: (a) those who order the crime; (b) those who
allow the commission of the crime; and (c) those who execute the crime.
Since Article 13 of the 1857 Mexican Constitution prohibited the death
penalty for political crimes; rebels were spared from this penalty. However, if
rebels killed prisoners of war, they would then be punished with the death
penalty as the act was equivalent to aggravated homicide (this is another
expression of how, in the understanding of the MCC drafters, violations of the
laws of war were grave offences to the law of nations).
In the explanatory memorandum, Martínez de Castro explains that a rebel
could not be treated as an ordinary criminal, as the acts could be driven by “political
fanaticism”.54 He also adds that as rebels were not common criminals, they would
enjoy the privilege of having a separate cell from the majority of the prisoners. This
benefit in treatment could be attributed to the fact that rebels were seen as heroic in
the republican sense. Finally, the Constitution of 1857 which was republican in its
ideals established in its Article 39 that “the people have at all times the
inalienable right to alter or modify their form of government”.
It could be said that, by granting combatant immunity to rebels, the drafters
of the MCC achieved a sort of regulation of non-international armed conflict that
surely resembles some of the features of Additional Protocol II of the Geneva
Conventions. In overall terms, as Article 1139 construes a system of responsibility
in which all “violations to humanity” which constitute crimes under the MCC are
punished, it can be said that the MCC broadly protects civilians and property. It
also grants humane treatment to rebels as they were given the right to participate
in hostilities and in the case of a prosecution, it would be according to due
process guarantees. In addition, the death penalty was barred for political prisoners.
As the crime “violations of the duties of humanity” makes no distinction
between international and internal armed conflicts, it can be concluded that the
said provision can also be interpreted as an obligation to the military in the case
of rebellion, while the prohibitions within the crime of rebellion were addressed
to civilians who took up arms. Evidently this system also offered an innovative
solution towards the numerous claims of damage to alien property during wars,
since it guaranteed to foreign governments that, in the case of rebellion, damages
to property would be criminally punished.55
It should also be recalled that granting combatant immunity also relates to
the early Latin American tradition of recognizing belligerency in the context of
independence wars.56

54 A. Martínez de Castro, above note 39, pp. 66–7.
55 Regarding injuries done by rebels to foreign nationals, see Kathryn Greenman, “Aliens in Latin America:
Intervention, Arbitration and State Responsibility for Rebels”, Leiden Journal of International Law, Vol.
31, No. 3, 2018.
56 See J. L. Esquirol, above note 37, pp. 554–7.
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Superior orders
As already drawn in the previous section, the crime of rebellion set up a system of
criminal responsibility where the superior and the subordinate were responsible as
perpetrators for crimes committed outside hostilities. It should, however, not be
forgotten that this provision was addressed to civilians that rebelled. On the other
hand, as “violations of the duties of humanity” were classified under violations of
the law of nations, it can be interpreted that they were primarily addressed to
military forces, foreign or national. Maybe that is the reason the drafters did not
include expressly command responsibility.
Regarding superior orders, it is telling that a nineteenth-century code
already banned the application of the respondeat superior principle as a defence,
especially since it was widely applied by States in the mid-nineteenth century.
Major discussions of its abrogation followed until 1943 when allied powers
sought to prosecute German war criminals.57
As an example, the British War Office abrogated the superior orders defence
in April 1944.58 In this vein, the Nuremberg tribunal interpreted that “… among the
criminal law of most nations it was not the existence of the order that mitigates
punishment but whether moral choice was in fact possible”.59 Finally, the
expedition of the Rome Statute ended with the debate of superior orders as defence.
Going back to the MCC, the drafters of the code considered that in order to
exclude criminal responsibility on the grounds of obeying superior orders, it was
important to distinguish the cases when obedience was legitimate and obligatory.60
Article 34, paragraph XV, of the MCC established that obeying superior orders is
an excuse if: (a) the person did not know the order was unlawful; and (b) the
conduct was not manifestly unlawful (see Table 3). The reasons expressed by
Martínez de Castro were quite innovative, as he explained that excluding criminal
responsibility for the subordinate who obeys an order “… is to regard the agent as
a real automaton. It enables many crimes, for in knowing that anyone who obeys is
not responsible, it allows the subordinate to commit the wildest crimes as mere and
vile instruments of their leaders, being also assured of impunity.”61 The idea of
57 For an extensive review on the respondeat superior principle as a defence in international criminal law, see
Matthew Lippman, “Conundrums of Armed Conflict: Criminal Defenses to Violations of the
Humanitarian Law of War”, Penn State Law Review, Vol. 15, No. 1, pp. 4–58.
58 Ibid., p. 15.
59 R. Kolb, above note 9, p. 29.
60 A. Martínez de Castro, above note 39, p. 13.
61 “… En algunos códigos se pone la obediencia pasiva como circunstancia excluyente, sin distinción
ninguna; pero esto es considerar al agente como un verdadero autómata y dar ocasión á muchos
crímenes; porque sabiendo que el que obedece es irresponsable, se prestarían los inferiores a cometer
los mayores atentados, como viles instrumentos de sus jefes, seguros de la impunidad.” See
A. Martínez de Castro, above note 39, pp. 13–14. In contrast, Lassa Oppenheim explains in the 1912
edition of his treaty that armed forces that commit violations of the rules of warfare cannot be
punished as war criminals by the enemy. However, if the violation had been ordered by the
commandeer, then he could be punished as a war criminal. See L. Oppenheim, “Violations of Rules
Regarding Warfare”, in Oppenheim, International Law: A Treatise, Vol. II: War and Neutrality, 2nd
ed., Longmans, Green and Co., London, New York, Bombay and Calcutta, 1912, § 253.
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Table 3. Circumstances precluding criminal liability
Circunstancias que excluyen la
responsabilidad criminal
Art. 34 (XV)
…
Obedecer a un superior legítimo en el
orden jerárquico, aun cuando su
mandato constituya un delito, si esta
circunstancia no es notoria ni se
prueba que el acusado la conocía.

Circumstances precluding criminal
liability
Art. 34 (XV)
…
Obeying a lawful superior in the
hierarchical order, even if his command
constitutes an offence, if this
circumstance is not obvious and it is not
proved that the accused knew about it.

Martínez de Castro is in line with what much later, in 1961 the District Court of
Jerusalem in the Eichmann case argued against – the superior order excuse, which
the Court called “blind obedience”.62 In a broader interpretation and related to the
“automaton” notion, a connection can also be found between Martínez de Castro’s
dismissal of superior orders and the International Military Tribunal (IMT), in the
sense that the acts of individuals cannot be shielded or excused as being acts of
States, since they are committed by individuals.63 With this rule, the MCC
farewelled the sovereignty principle related to the notion that war was only
conducted by States and that war criminals were un-prosecutable. It is fair to say
that European nations hung on to this principle until 1945.64

Extraterritorial jurisdiction
Article 186 of the MCC (see Table 4) provided the jurisdiction for prosecution of
crimes committed against Mexican nationals by foreigners in Mexican and foreign
territories. In a sense, this extraterritorial principle resembles the idea of General
Winfield Scott, since with his General Order No. 20 he provided for prosecution of
Mexican nationals for infringements against American persons or property.
Most criminal codes of the nineteenth century accepted only territorial
jurisdiction as valid for the prosecution of crimes. Jurisdiction based on the
passive personality principle was not spared from debate. In 1886 an American
with the name Cutting printed a libel in the USA against a Mexican citizen. As
soon as Cutting was on Mexican soil, he was arrested for prosecution as,
according to Article 186 of the MCC, foreigners outside Mexican territory that
62 Avner W. Less, Schuldig. Das Urteil gegen Adolf Eichmann, Athenäum Verlag, Frankfurt, 1987, paras 216
and 228.
63 See IMT, France et al. v. Göring et al., Judgment and Sentence, 1 October 1946, 22 IMT 411, p. 466.
64 D. M. Segesser, above note 38, pp. 408–16; D. O. Pendas, above note 27, pp. 35–7 and 40–2; Kerstin von
Lingen, “Legal Flows: Contributions of Exiled Lawyers to the Concept of ‘Crimes Against Humanity’
During the Second World War”, Modern Intellectual History, Vol. 17, No. 2, 2020, pp. 519–24; see also
United Nations War Crimes Commission, 1948 History of the United Nations War Crimes Commission
and the Development of the Laws of War, London, 1948, pp. 39–40, available at: http://www.unwcc.org/
wp-content/uploads/2017/04/UNWCC-history.pdf.
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committed crimes under the MCC were also punishable. The USA claimed an attack
on its sovereignty and ordered the release of Cutting. Lassa Oppenheim refers in the
second edition of his treaty that the USA even demanded that Article 186 of the
MCC be altered.65 However, Mexicans refused to comply. Oppenheim added in
1912 that the practice was not settled if States could extend their jurisdiction for
acts of foreigners committed in foreign territories. In a sense, however, the
provision of the MCC stands for what Argentinian jurist Calvo argued as a
condition against intervention, being the equality of States. As such, aliens in
Mexican territory and abroad would be subject to local laws and institutions in
the case of harming a Mexican national. In this vein Article 186 of the MCC
could also be read as an indirect message to foreign powers, since several causes
for their reparations claims were the harm done to their nationals on Mexican
soil. In a sense, the MCC was offering an alternative model of criminal
punishment instead of claims and intervention.
Finally, in the hypothetical case of Mexico being at war with a foreign power,
it could exercise its jurisdiction if violations of the duties of humanity were committed
against Mexican nationals. The legitimacy of Mexican jurisdiction in the prosecution
of war crimes then became based on international law, as it was enforcing the law of
nations. After decades of suffering from civil and foreign wars, this was a crucial move,
as it protected the country’s own nationals against excesses committed by foreign
armies. Additionally, it also guaranteed that nationals of other States would be
protected against violations of international law.66 This is especially important for
two reasons: on the one hand States could claim reparations for harm done to its
nationals during riots or civil war and, on the other, it had already been the case
that in 1862 France, Britain and Spain agreed to take military action in order to
“ensure protection of the person and the property of their subjects”.67 In this sense,
the drafters of the MCC achieved protection of alien individuals and property
through criminal law. It is also plausible that they thought of criminal punishment
65 See L. Oppenheim, “Criminal Jurisdiction of Foreigners in Foreign States”, in Oppenheim, International
Law: A Treatise, Vol. I: Peace, 2nd ed., Longmans, Green and Co., London, New York, Bombay and
Calcutta, 1912, § 147, pp. 204–5. Albéric Rolin also referred to the Cutting case in 1888 and he noted
that the Criminal Code of Italy resembled the scope of Article 186 of the MCC; however, it was a
mitigated version since the Italian disposition was only applicable for serious crimes (crimes et délits
graves). See M. Albéric Rolin, “L’Affaire Cutting. Conflit entre les États-Unis de L’Amerique Du Nord
et le Mexique en 1886”, Revue de Droit International et de Legislation Comparée, Vol. XX, 1888,
available at: https://gallica.bnf.fr/ark:/12148/bpt6k5748370z/f564.item.
66 Given the experience Mexico had with allegations made by Spain and France of not complying with the
law of nations, it can be inferred that it was a priority to demonstrate the contrary. The following
statement made by President Juárez in the year 1861 supports this hypothesis: “… Informes
exagerados y siniestros de los enemigos de México, nos han presentado al mundo como incultos y
degradados. Defendámonos de la guerra á que se nos provoca, observando estrictamente las leyes y
usos establecidos en beneficio de la humanidad. Que el enemigo indefenso, á quien hemos dado
generosa hospitalidad, viva tranquilo y seguro bajo la protección de nuestras leyes. Así rechazaremos
las calumnias de nuestros enemigos, y probaremos que somos dignos de la libertad é independencia
que nos legaron nuestros padres.” Manifiesto a la Nación del Presidente Benito Juárez, 18 December
1861, in D. J. M. Vigil, above note 15, pp. 490–1.
67 See Kathryn Greenman, “The History and Legacy of State Responsibility for Rebels, 1839–1930”, PhD
Thesis, Universiteit van Amsterdam, Amsterdam Center for International Law, 2019, pp. 43–54.
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Table 4. Extraterritorial jurisdiction
Art. 186.—Los delitos cometidos en
territorio extranjero por un mexicano
contra mexicanos ó contra
extranjeros, ó por un extranjero contra
mexicanos, podrán ser castigados en la
República y con arreglo á sus leyes, si
concurren los requisitos siguientes:

Art. 186.—Crimes committed in
foreign territory by a Mexican
against Mexicans or foreigners, or
by a foreigner against Mexicans,
may be punished in the Republic
and in accordance with its laws, if
the following requirements are met:

I. Que el acusado esté en la República,
ya sea porque haya venido
espontáneamente, ó ya porque se haya
obtenido su extradición.

I. That the accused is in the
Republic, either because he has
come here spontaneously or because
his extradition has been obtained.

II. Que si el ofendido fuere extranjero,
haya queja de parte legítima.

II. If the offended party is a
foreigner, there must be a complaint
from a legitimate party.

III. Que el reo no haya sido juzgado
deﬁnitivamente en el país en que
delinquió, ó que si lo fué, no haya sido
absuelto, amnistiado ó indultado.
IV. Que la infracción de que se le acuse
tenga el carácter de delito en el país en
que se ejecutó y en la República.
V. Que con arreglo á las leyes de ésta
merezca una pena más grave que la de
arresto mayor.

III. The offender has not been ﬁnally
tried in the country in which he
committed the offence, or if he has
been, he has not been acquitted,
amnestied or pardoned.
IV. The offence of which he is
accused has the character of a crime
in the country in which it was
committed and in the Republic.
V. In accordance with the laws of the
Republic, he deserves a more serious
penalty than that of major detention.

as an alternative to the payment of reparations. In any case, they guaranteed foreign
powers that in the case violations of international law occurred, for example to the
laws of war, the responsible would be criminally punished.

Effects of criminalizing violations of the laws of war
“Duties of humanity” as a legal category
An important effect of Article 1139 of the MCC is that it transforms the notion of
“duties of humanity” into a legal category. It is, however, intriguing to know where
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this term originated and in which respects it differed from the European stance. The
fact that the term “humanity” was used as a way of denoting certain conducts during
warfare can be found in the various official documents and correspondence during
the French Intervention (1862–1867) and during the civil war between liberales and
conservadores (1857–1860).68 A note written by the Mexican Ministry of War
addressed to national rebels of the State of Puebla following a capitulation of the
year 1856 states, in its last paragraph, that the “duties of humanity” have been
accomplished and followed by respecting the rules of capitulation and by
commuting the prisoners’ death penalty.69 In another document from 1862,
General Zaragosa, a member of the liberal army, also refers to the “duties of
humanity” having been accomplished by allowing all wounded French soldiers to
recover from their injuries in a hospital safeguarded by the Mexican Army.70
These two documents indicate that the term “duties of humanity” was already
circulating during the civil war and French Intervention and was used in the
context of warfare regarding the treatment of combatants.
From a doctrinal standpoint, the Latin American tradition of invoking
humanitarian values can also be traced to Andrés Bello’s work.71 In his treaty on
the Law of Nations, the term “humanity” has even different usages, for example,
as a way of referring to European nations,72 and as a quality (“humanely”).73 He
also calls the violation of the promise of a prisoner of war not to escape or to
resort to arms, as such an act provokes more calamities in war, a “crime against
humanity”.74 Furthermore, by reading Andrés Bello, it is clear that humanity is
also a property that is characteristic of the “civilized nations”, as he relates
inhuman acts to those committed by barbarians or “los naturales”.75
So, according to early-nineteenth-century scholars like Bello, humanity was
a quality among civilized nations – i.e. those who knew and obeyed the law – and, at
the same time, this quality imposed duties.76 In this context, “the duties of
humanity” in Article 1139 of the MCC can be interpreted as those “imposed” by
68 A collection of all these documents and correspondence can be found in D. J. M. Vigil, above note 15. On
President Juárez also publicly invoking “humanity”, see above note 66.
69 Comunicación del Ministerio de Guerra y Marina, 6 December 1856, in D. J. M. Vigil, above note 15,
pp. 203–4.
70 Letter from General Zaragosa to the French Marshall Jurien, 18 April 1862, in D. J. M. Vigil, above note 15,
p. 526.
71 A. Bello, above note 18. On Andrés Bello’s work as part of a “creole legal consciousness”, see L. Obregón,
above note 40, pp. 7–8. Also see Liliana Obregón, “Construyendo la región americana: Andrés Bello y el
derecho internacional”, in Beatriz González-Stephan and Juan Poblete (eds), Andrés Bello y los estudios
latinoamericanos, Serie Criticas, Universidad de Pittsburgh: Instituto Internacional, de Literatura
Iberoamericana, Pittsburgh, PA, 2009.
72 A. Bello, above note 18, p. 183.
73 Ibid., p. 87.
74 Ibid., p. 192.
75 Ibid., p. 88.
76 In the sense of “humanity” as a categorical imperative or as a moral notion, see Kerstin von Lingen,
“Fulfilling the Martens Clause: Debating ‘Crimes against Humanity’, 1899–1945”, in Fabian Klose and
Mirjam Thulin (eds), Humanity – a History of European Concepts in Practice, Vandenhoeck &
Ruprecht, Göttingen, 2015. As for obeying the law as intrinsic to civilized nations, see Martti
Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law 1870–1960,
Hersch Lauterpacht Memorial Lectures, Cambridge University Press, Cambridge, 2001, pp. 101–10.
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humanity (civilized countries), which require certain conduct, such as refraining
from attacking those already engaged in war along with institutions that help
diminish the calamities of war, such as field hospitals. By adopting these duties as
their own and incorporating them in the Criminal Code, the drafters carried out
what Becker Lorca describes as an appropriation of international law by a semiperipheral State. Each of these appropriations produced different outcomes
depending on the context.77 In this case, the appropriation of the civilized usages
of war was codified and transformed into crimes.
Finally, by incorporating the notion of humanity in the Criminal Code, the
notion becomes universal, whereas under the European conception, humanity was
an exclusive category78 and, as such, only the members of the civilized world could
benefit from humane treatment during war.79 The universalist approach can be
presupposed by the liberal affiliation of the drafters, as they believed all men to
be equal before the law,80 with “duties of humanity” to be granted for all and for
protection by criminal law, just as life or property, for that matter.81

Individual criminal responsibility
Making individuals criminally responsible for violations of the laws of war offered
a substitute for other enforcement measures that were in force at least until the
last quarter of the nineteenth century. These measures were: retaliation, reprisals
and outlawry.82 Compared to retaliation and reprisals, criminal sanctions had a
humane character, since they were not collective punishments, but specifically
targeted ones.83 Retaliation and reprisals, by contrast, were not only suffered by
armies but also by populations.84 In a sense, the whole population of an enemy
State held a collective responsibility in war.85 Retaliation was seen as a justified

77 A. Becker Lorca, above note 2.
78 Fabian Klose and Mirjam Thulin, “Introduction: European Concepts and Practices of Humanity in
Historical Perspective”, in F. Klose and M. Thulin, above note 76, pp. 17–18. Also see Kerstin von
Lingen, “Menschenrechte strafrechtlich schützen – eine historische Genese des Konzepts von ‘Crimes
against Humanity’”, in Menschenrechte – für wen?, Studium Generale, Universität Heidelberg,
Heidelberg, 2019, p. 55.
79 R. Kolb, above note 9, p. 35. On the standard of civilization in the context of Latin American countries, see
A. Becker Lorca, above note 2, pp. 62–7.
80 A good account of how liberal ideas became utopian in nineteenth-century Mexico can be found in
T. H. Schaefer, above note 35.
81 Under the 1857 Mexican Constitution, rights are granted to all individuals and not only to Mexicans. For
example, Articles 4 and 10 of the Constitution employ the phrase “every man”.
82 See G. Best, above note 12, p. 168.
83 Geoffrey Best gives some examples of reprisals between 1808 and 1871; see G. Best, above note 12, p. 168.
Also on the matter of retaliation as a collective punishment, see the account of J. Laird and J. F. Witt, above
note 52, pp. 13–16.
84 Segesser argues that the reprisals suffered by the French population during the Franco-Prussian war
motivated French jurists to seek the criminal prosecution of such acts. See D. M. Segesser, above note
38, pp. 87–8.
85 See Rotem Giladi, “A Different Sense of Humanity: Occupation in Francis Lieber’s Code”, International
Review of the Red Cross, Vol. 94, No. 885, 2012, p. 108.
1674

The 1871 Mexican Criminal Code as the missing piece in the history of criminalizing
violations of the laws of war

response to an enemy’s unjustifiable attack, usually consisting of the same or
harsher treatment to the enemy’s army and civilians.86
In the case of outlawry, those who disobeyed the laws of war were stripped
of their rights, they were put outside the law and could be executed.87 The fact that
Article 1139 of the MCC replaced these enforcement methods signified a giant leap,
since retaliation and outlawry depended on the subjective perception of the
counterpart and, as a party to the conflict, it lacked impartiality.88
Regarding the principle of necessity, individual criminal responsibility
limits this principle through the notion of “duties of humanity”. As a result, it is
possible to say that Article 1139 of the MCC prioritizes humanity over necessity.89
The adoption of individual criminal responsibility by the Mexican drafters
is fairly logical if we recall the liberal ideals that they represented. In this sense, the
conduct of warfare would follow the liberal paradigm that individuals are free and
should be responsible for their actions, and this responsibility had to be proven at
trial. At this point, it is worth recalling that by 1871, the laws of war were
understood as a body of law only applicable to States. As such, Article 8 of the
Geneva Convention of 1864 left it to governments to instruct their militaries to
implement the content of the Convention.90
According to Ronen Steinberg, “individual responsibility” was a creation of
the French Revolution, defined as “… a legal obligation to answer for one’s
actions”.91 After transferring sovereignty from the king to the nation, individual
accountability was made possible and it was democratized. This change allowed,
for example, the trial against Louis XVI. In this regard, a continuity can be
identified within the MCC and the French Revolution,92 as it shifted the
paradigm that acts of war were acts of State and, therefore, unprosecutable.
By criminalizing conduct that was considered exceeding the limits of necessity
test during war, the drafters also solved the dilemma later faced at the Nuremberg
Trials, which raised the questions of the principle of legality. By implementing
international law through domestic law, the Mexican drafters were guaranteeing that
if prosecution followed, the group of “civilized nations” would recognize the validity
and legality of such an act. If members of a foreign power’s army violated the laws
of war, they would be prosecuted and punished under criminal law. The legitimacy
of this action was derived from “crimes against the law of nations”. By choosing the
individual accountability model, Mexican authorities guaranteed third parties that
86 See G. Best, above note 12, p. 348, note 77. On how reprisals and retaliation were discussed in the US
context, see J. F. Witt, above note 10, pp. 128–32.
87 See P. I. Labuda, above note 47, p. 307.
88 On the subjective trigger for the applicability of the law of war, see R. Kolb, above note 9, pp. 31–4.
89 On the discussions of how to limit the principle of necessity, see G. Best, above note 12, pp. 172–9.
90 Geneva Convention for the Amelioration of the Condition of the Wounded in Armies in the Field of 22
August 1864, entered into force 22 June 1865 (Geneva Convention 1864), Art. 8.
91 See Ronen Steinberg, “Transitional Justice in the Age of the French Revolution”, International Journal of
Transitional Justice, Vol. 7, No. 2, 2013, p. 270.
92 In comparison, according to Timo Schaefer, in Europe the trajectory of the French Revolution was
interrupted and, until the First World War, dominated aristocratic interests and mentalities. See
T. H. Schaefer, above note 35, pp. 1–3.
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the laws of war would be abided by and that, most importantly, the members of an
enemy’s army could be held accountable under Mexican law. As we have seen
above, prosecuting violations of the law of nations was not entirely new for liberals,
as they had already taken this course of action against Archduke Maximilian.

The MCC within the framework of nineteenth-century efforts to
regulate warfare
Historians Geoffrey Best and Daniel Marc Segesser have rightly pointed out that
even though a doctrine of war can be traced from the sixteenth century onwards,
it was in the late Enlightenment period when it became clear that definitions in
written law had to be made for the sake of relations between States.93 In this
sense, the rationalization tendencies evolved from the Enlightenment and
influenced the humanitarian approach of warfare.94 The notion that war had to
have limitations through law – with the principle of “humanity” as the
centrepiece to achieving this goal – gained more and more acceptance after the
second half of the nineteenth century. This reckoning met with the codification
spirit of the nineteenth century, in which law aspired to have a scientific
character in order to end arbitrariness and uncertainties.95 In summary, efforts to
regulate warfare met with the spirit of codification.
In parallel with the regulation of warfare, the humanizing movement
emerged, as represented by Herny Dunant, Gustave Moynier and Guillaume
Henri-Dufour. Much has been written about the works of these jurists,96 and
their achievements (or failures) are crystallized in the Geneva Convention of 1864
and the St Petersburg Declaration of 1868. At this point, it is fair to say that the
project of codifying the laws of war by nineteenth-century humanists met with
the goals of Mexican liberals to erase uncertainties through legal categories, being
applied to individuals equally.97 Further, the achievements of the Mexican
drafters on the criminalization of the violations of the laws of war were in tune
with Gustave Moynier’s project.98 Even though motivated by different factors,
both group of jurists (the European humanists and the Mexican liberals) strived
for the codification of the laws of war and their enforcement through criminal
law. The available findings do not offer any evidence if the group of international
European lawyers like Moynier or Bluntschli knew about the developments of the
MCC. Retrospectively, the Mexican Code was in fact the materialization of what
they aimed for: codification and punishment. In this regard, in order to broaden
93
94
95
96
97
98

G. Best, above note 12, pp. 131–67; D. M. Segesser, above note 38, p. 25.
See P. Kalmanovitz, above note 38, pp. 127–51.
See R. Kolb, above note 9, pp. 28–9.
See M. Koskenniemi, above note 76; D. M. Segesser, above note 38; G. Best, above note 12.
See T. H. Schaefer, above note 35.
See Daniel Marc Segesser, “Forgotten, but Nevertheless Relevant! Gustave Moynier’s Attempts to Punish
Violations of the Laws of War 1870–1916”, in Mats Deland, Mark Klamberg and Pål Wrange (eds),
International Humanitarian Law and Justice: Historical and Sociological Perspectives, 1st ed., Routledge,
London, 2018.
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the historization of IHL, it would be worth enquiring if there was any exchange of
ideas and achievements in the development of the laws of war between Europe and
Latin America. However, as already mentioned in the introduction of this article, it
might be the case that these novel developments were disregarded for being a
product of a not “fully civilized nation”.
Notwithstanding the efforts of, for example, Gustave Moynier, the path for a
new consensus to be reached among European powers was not an easy one and the
efficiency of a code to limit war was seen with scepticism.99 Witt argues that the
Lieber Code offered an alternative to the impasse. It was neither openly pacifist nor
openly militaristic and, most of all, it offered solutions to practical problems, such as
the treatment of guerrilla warfare.100 According to Kolb, it was due to the
predominance of municipal law over international law during the nineteenth
century that domestic codes took the lead in regulating warfare.101 The most
prominent example here was the Lieber Code,102 which established the “principle of
humanity” as a restriction to warfare.103 The Lieber Code inspired other European
codes, with countries such as France (1877) and Serbia (1878) also issuing military
manuals.104 In parallel with these developments, the Institute of International Law at
Oxford drafted a Manual in 1880105 that was intended to serve as a framework for
national legislation and included penal sanctions, albeit rather broadly.106
Within this framework, it is also worth recalling that as early as 1844, Andrés
Bello, in his Principios de Derecho de Gentes, made an effort to systematize the conduct
of war as a legal doctrine. He divided the conduct of hostilities into two major groups:
those against persons and those against the objects of the enemy. Most importantly, as
Bello stresses in the introduction of his work, his objective was to make available for
the new independent nations the laws and doctrine of the law of nations, especially
since, for some works, there was no translation available.107
Considering the doctrinal development in Europe and in Latin America, it
can be concluded that the creation of the crime “violations of the duties of
humanity” was influenced by a broad framework. It is also fair to say that the
Mexican example of criminalizing violations of the laws of war proves that the
ideas of “humanizing” and regulating warfare were not only circulating in Europe
or the USA. In this regard, Colombia is also a very good example.108 The
99
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G. Best, above note 12, pp. 145–6.
J. F. Witt, above note 10, pp. 340–5.
R. Kolb, above note 9, pp. 25–9.
As an overall argument, see Richard Baxter, “The First Modern Codification of the Law of War: Francis
Lieber and General Orders No. 100”, International Review of the Red Cross, Vol. 3, No. 25, 1963.
See Lieber Code, Art. 4.
On the early prevention and punishment of war crimes, see Hugh H. L. Bellot, “War Crimes: Their
Prevention and Punishment”, Problems of the War, Vol. 2, 1916.
See The Laws of War on Land, manual published by the Institute of International Law (Oxford Manual),
adopted by the Institute of International Law at Oxford, 9 September 1880.
See Oxford Manual, ibid., Arts 84–6.
A. Bello, above note 18, pp. VIII and XIX.
For a detailed account of the history and development of IHL in Colombia, see Alejandro Valencia, La
humanización de la guerra: Derecho internacional humanitario y conflicto armado en Colombia,
Ediciones Uniandes y Tercer Mundo Editores, Bogotá, 1992, pp. 126–38, 144–6 and 168–82.
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Colombian Military Code of 1881 did not criminalize violations of the laws of war,
but it did develop a set of rules regarding the conduct of warfare based on
international law.109 So, in a sense, regulating warfare was not just an important
matter for Europeans, but also for the nascent Latin American countries, and this
is only logical if read within the context of the violence suffered during the wars
of independence, intervention and civil war. Finally, if – as Becker Lorca argues –
semi-peripheral States used international law as a strategy to gain recognition of
the core States, then it should not be a surprise that States like Mexico actually
applied international law and, with it, the laws of war.

The Lieber Code and the MCC as two sides of the same coin
In this section the MCC will be compared against the Lieber Code. While each law is
of a different nature – the former a criminal code, the latter a set of military orders –
both incorporate the laws of war. The comparison is useful as it will reveal each
State’s concerns and how they codified the laws of war to pursue and defend
their interests, while also solving various problems.110 Most of all, the comparison
reveals the position held by each nation: the USA as the invading and Mexico the
invaded State. Common to both regulations is that the interests pursued were a
result of the experiences that Mexico and the USA shared, such as the Mexican–
American war. That is why the main argument is that the two laws are different
sides of the same coin.
In particular, we will see how the dispositions regarding occupation reveal
that the USA saw itself as an “occupier”, whereas Mexico pursued the objective of
defending itself from occupation or, at the very best, gaining some juridical
advantage and protection in the case it suffered occupation. At the time, there
was no law of occupation; thus, we see the subjectivity in which the laws of war
developed and were applied.111
There are at least three features by which the Lieber Code and the MCC
differ substantially: the applicability of domestic law in the case of an occupation;
the severity of punishments; and the granting of combatant immunity to rebels.

Domestic law and occupation
Rotem Giladi and Karma Nabulsi have already argued that the main objective of the
Lieber Code regarding occupation was to maintain the occupants’ authority and
order.112 According to Articles 1–3, the occupying army would proclaim martial
109 See Código militar expedido por el Congreso de los Estados Unidos de Colombia, Imprenta a cargo de
T. Uribe Zapata, Bogotá, 1881, Arts 1035–271. Even the Geneva Convention of 1864 is inserted in
Article 1134.
110 As in the case of the jurisdictional obstacles posed by the US Constitution. For an in-depth account, see
J. Laird and J. F. Witt, above note 52.
111 R. Kolb, above note 9, pp. 31–4.
112 See R. Giladi, above note 85; K. Nabulsi, above note 6, pp. 158–63.
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law and with it the suspension of the military authority, and civil and criminal law of
the occupied country. Additionally, Article 41 foresees that “all municipal law of the
ground on which the armies stand, or of the countries to which they belong, is silent
and of no effect between armies in the field”. In sum, what the Lieber Code aimed
for was the imposition of the occupants’ law. Nonetheless, Article 40 recognizes that
the only authoritative rule between hostile armies is the law of nature and nations.113
In this line of thinking, the dispositions of the MCC would put the Lieber Code into
a predicament as it incorporated the law of nations in the Criminal Code. With it,
the law of nations was turned into a legal interest to protect and would have to be
complied with by occupants and occupiers.114 It seems that Francis Lieber did not
foresee the possibility that a nation incorporate international law as domestic law
and, with it, exercise some sort of defence against the occupier. Finally, as the
MCC provides jurisdiction for “crimes against the duties of humanity”, which are
classified under violations of the laws of nations, an American citizen could not
contend the jurisdiction.115

Severity of punishments
The Lieber Code encompasses a set of rules which limits warfare and adopts the
position that unnecessary destruction should be avoided.116 It was not intended
to be a criminal code, as for Francis Lieber the laws of war were not penal law.117
However, in some cases, the code allows violations of the laws of war to be either
“rigorously”, “severely” or “highly” punishable as criminal offences.118 In other
cases, it directly establishes the death penalty, with no mention of a trial or
martial court.119 The severity of punishments contrasts with the invocation made
of humanitarian values.120 For example, violence against persons, robbery or
pillage are punished with the death penalty, and a culprit could even be lawfully
killed on the spot.121 A prisoner of war who escapes could be killed in his
113 Also, Article 3 of the Lieber Code, stipulates that “… Martial Law in a hostile country consists in the
suspension by the occupying military authority, of the criminal and civil law, and of the domestic
administration and government in the occupied place or territory, and in the substitution of military
rule…”. However, Article 96 allows in the case of a citizen that commits treason against his country to
be dealt with according to the law of the traitor.
114 Providing jurisdiction for the investigation and prosecution of war crimes committed by the State
nationals or by armed forces in their territory is now considered an obligation under customary law.
See ICRC, “Practice Relating to Rule 158. Prosecution of War Crimes, Customary IHL Database”,
available at: https://ihl-databases.icrc.org/customary-ihl/eng/docs/v2_rul_rule158.
115 In practice, Mexican authorities have resorted to Article 186 of the MCC in 1886 and 1940 against
American nationals and the USA has refused to recognize the extraterritorial principle. However, the
charges have not been for violations of the laws of war. For the stance of the US Department of State,
see Christopher L. Blakesley, “United States Jurisdiction Over Extraterritorial Crime”, Journal of
Criminal Law and Criminology, Vol. 73, 1982, pp. 1116–17, note 16.
116 Lieber Code, Arts 21–30.
117 See J. Laird and J. F. Witt, above note 52, p. 48; J. F. Witt, above note 10, pp. 341–3.
118 Lieber Code, Art. 37 (rigorously punished); Art. 44 (severe punishment); Art. 86 (highly punishable).
119 Lieber Code, Arts 12 and 13.
120 The aspect of the “draconian punishment” is also remarked by K. von Lingen, above note 38, pp. 68–9.
121 Some articles of the Lieber Code that punish with the death penalty: 44, 66, 71, 83, 89–92, 95 and 97.
1679

T. I. Atilano

flight.122 In this regard, it is possible that the MCC diverged from this model of
killing belligerents or those who violated the laws of war on the spot, due to the
experiences of the Maximilian Empire. As mentioned in the sections above, in
1865 a law was issued by Maximilian of Habsburg which stipulated capital
punishment within twenty-four hours for all those who resisted the imperial
government.123
Finally, the Lieber Code does not systematize cases in which an offender
would suffer a summary execution or the benefit of a trial, whether under martial
court or a military commission.124 In this regard, the sanctions of the MCC are
more humane, as potential punishments can be foreseen by the offender at trial.

Rebellion
The Lieber Code makes a distinction between rebels in a civil war125 and rebels
within an occupied territory who raise arms against the occupying army.126 Of
relevance are the dispositions concerning rebels of the occupied territory. As a
reminder, these dispositions were probably written in view of the American
experience during the Mexican–American war and their experience with guerrilla
warfare. Therefore, it is understandable that the Lieber Code bans resistance to
the invader in the form of levée en masse,127 collaboration128 or rising against the
occupying army. Furthermore, the Code demands submission to the occupant,
classifying enemy non-combatants as “disloyal”, with the term “loyal citizen”
reserved for those who do not take up arms and give aid to the occupier.129 In
contrast, the MCC has no criminal provisions in the case of invading a country;
instead it punishes those who aid a foreign power to invade.130 The detailed
criminal provision in the case of aiding a foreign invader131 attests to the specific
problems that the drafters wanted to tackle.132
The contents of the Lieber Code and the MCC regarding occupation
(invasión) clearly reveal that they are different sides of the same coin. While the
Lieber Code prohibits resisting the invader, the MCC prohibits collaboration with
122 Lieber Code, Art. 77.
123 See "Ley para castigar las bandas armadas y guerrilleros", above note 28, Arts 1–2. This law also led to the
execution of prominent leaders of the time as a biographical book dedicated to the “Martyrs of Uruapan”
recalls. See Melchor Ocampo Manzo, Homenaje de Admiración y Testimonio de Respeto del Gobernador
del Estado a los Mártires de Uruapan, Imprenta de la Escuela de Artes, Morelia, 1893, available at: http://
cdigital.dgb.uanl.mx/la/1080013187/1080013187_01.pdf.
124 Lieber Code, Arts 12 and 13.
125 Lieber Code, Arts 149–51.
126 Lieber Code, Art. 85.
127 Lieber Code, Art. 51
128 Lieber Code, Arts 92 and 95.
129 Lieber Code, Art. 155. On this matter, see R. Giladi, above note 85, pp. 110–12.
130 MCC, Arts 1071–5 and 1080.
131 Especially the correlation of military rank and punishment. For example, a Mexican general that aided a
foreign invader would be punished with the death penalty, whereas land soldiers would be punished with
two years’ imprisonment. See MCC, Art. 1080.
132 See, for example, Article 1093 of the MCC, under which foreign nationals residing in Mexico who aided
the invader enjoyed a reduction of the penalty.
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the invader.133 It can be concluded that, in the form of rules (Mexican and
American), we can observe the discussions around invasion and occupation. On
the one hand, the Lieber Code represents what Geoffrey Best denominates “the
arch occupier” position and, on the other, the MCC represents the position of the
occupied. It is also a reflection of the subjective approaches determined by each
party and its position in power. Terminologically, the Lieber Code refers to
“occupation”, while the Mexican code uses the word “invasion”.
As a final remark, the comparison between the MCC and the Lieber Code
delivers an interesting ideological representation, since both parties saw themselves
as representatives of different traditions: the former a Hispanic American Catholic
project, while the latter was an Anglo Protestant project.
This point was reinforced by Francis Lieber’s German cultural background,
as opposed to the Liberal reformists, who saw themselves as ideological descendants
of the French Revolution.134
The differences between the Lieber Code and the MCC also reveal the
interests behind the regulation of warfare and the possible outcomes they wanted
to avoid, should a similar conflict happen again.

Conclusion
From the previous account, it can be concluded that the creation of the crime
“violations of the duties of humanity” did not happen ex nihilo, but was the
result of a combination of factors, including: (a) the experience of combatting
civil wars and foreign interventions; (b) the liberal conviction of the drafters; (c)
their interplay with the US and European powers; and (d) their exposure to
European ideas involving the humanization of war.
From the sources consulted, it is also clear that as early as the Mexican–
American war, Mexican authorities were well versed in the contents of the laws
of war and used them as a recourse against their foreign counterparts during war.
The Mexican experience of foreign intervention and civil war probably led to the
creation of the “Law against the Independence of the Nation” issued in 1862,
which punished those who disobeyed the law of nations. This law was not as
specific as the MCC would later be, but it certainly shows the intention of the
liberal government to incorporate the customs and usages of war in domestic law.
Maximilian of Habsburg was tried for waging war against the usages of civilized
nations and even Emmerich de Vattel was cited in order to justify his sentence.
After analysing this chapter of Mexican history, it is clearer that making
133 See Articles 1071–80 of the MCC. Also see the account of Geoffrey Best, regarding the discussions around
the obligations of the occupied, which can be summarized as the occupier’s position that absolute docility
and positive assistance (as in the Lieber Code) was expected from the occupied populations. See G. Best,
above note 12, pp. 180–5.
134 Notwithstanding their disappointment produced by the French Intervention. See Nicole Giron, “Ignacio
A. Altamirano y la Revolución Francesa: una recuperación liberal”, in S. Alberro, A. Chávez and
E. Trabulse (eds), La revolución francesa en México, El Colegio de Mexico, Mexico City, 1992, pp. 201–14.
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individuals criminally responsible for violations of the law of nations (under which
the law of war was classified) could be then attributed to the experience of trying
Maximilian of Habsburg. Additionally, the high exposure to armed conflicts
could have posed questions such as the protection of belligerents and the need of
criminalization, as opposed to retaliation.
The drafters of the 1871 MCC transformed the laws of war into penal law.
In this sense, the codification movement converged with the aims to codify
international law135 and, more importantly, with the efforts to regulate the
conduction of warfare; however, the Mexicans adopted a universalist approach.136
If the new nation State was able to draft a criminal code and criminalize certain
conduct, it meant it was a sovereign State, with codification considered a part of
the civilization process.137 In this regard, adopting individual criminal
responsibility was certainly a strategic choice and, in a way, a device to ensure
emancipation and recognition as a member of the “civilized nations”.138 This
proved to be crucial as the conduct of warfare from the European counterpart
depended on this standard. As we recall, the justification from the French to
retaliate in excess was openly due to the “uncivilized” character of the Mexican
combatants.139
In nineteenth-century terms, it could also be argued that civilized combat
belonged to a civilized nation, and by drafting Article 1139 of the MCC it was
enforced through criminal law. In this sense, the Mexican legislator entered into
what David Pendas called the “legalist paradigm of war”. For Pendas, the “legalist
paradigm of war” has two central aspects: it asserts the possibility of State
criminality and individual responsibility by not excluding individual actors for
their responsibility in State-sponsored crimes.140
The story of Article 1139 of the MCC proves that the “war crime” was not
an invention of one country, but rather a phenomenon that developed differently,
depending on the geographical and political context. It can also be argued that,
even though the MCC does not refer explicitly to these violations as “war
crimes”, technically they are, since Article 1139 punishes conduct considered
violations of the laws of war within the standard available in the year 1871 under
domestic criminal law.
In the overall framework of the development of IHL, it can be concluded
that Article 1139 of the MCC contributed to its development by: (a) transforming
135 Eliana Augusti, “Peace by Code. Milestones and Crossroads in the Codification of International Law”, in
Thomas Hippler and Miloš Vec (eds), The Codification of International Law in Paradoxes of Peace in
Nineteenth Century Europe, Oxford University Press, Oxford, 2015, pp. 37–61.
136 See D. M. Segesser, above note 38; K. von Lingen, above note 38. This is also linked to the development of
weaponry and the damage inflicted. On the legalist paradigm, see D. O. Pendas, above note 27.
137 See G. Gozzi, above note 26, pp. 123–5.
138 In this regard, the Mexican case is a good example of the appropriation of classic legal thought by the nonWestern States in order to obtain recognition, as A. Becker Lorca argues, above note 2, pp. 65–72.
139 In a letter from 1862, French commissioners argued that the murdering of French soldiers by their
Mexican counterparts proved that the Mexican government was unwilling and unable to follow
obligations common to “civilized nations”. See Nota de abril de 1862 por parte los comisionarios
francéses, in D. J. M. Vigil, above note 15, pp. 525–6.
140 D. O. Pendas, above note 27, p. 30.
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into written law the consensus of not causing unnecessary harm to certain actors
and objects during war; (b) contributing to the uniformity and universality of
customary international law; (c) unifying and systematizing the laws of war as a
part of the law of nations, and with it contributing to the developing doctrine of
international law;141 (d) defining the subjects and objects of protection during
warfare; (e) enforcing the rules by criminalizing them; (f) elevating humanity as a
legal interest to protect; (g) resolving a jurisdictional problem in the case Mexico
was again at war with a Western power, or in the event it was invaded.
Further research is needed to explore the exchange of juridical knowledge
between the emerging Latin American countries of the nineteenth century and
Europe.142 Additionally, the Mexican case might just be an example of a wider
pattern in the Latin American region that needs to be explored. Most
importantly, it shows how criminalizing violations of the laws of war as early as
1871 was a novel intent to remediate through law the asymmetries of conducting
warfare against powerful States. So, maybe with the Mexican case we could begin
to draw an arc between 1871 and 1977 when anti-colonial struggle tried to make
its way through the signing of the Geneva Additional Protocols I and II.143 These
historical legal findings might be of great interest for the history of international
law, IHL and international criminal law.
As a final remark, getting to know in detail the provisions of 1871 and the
motivations and historical considerations behind them gives a striking contrast to
the stagnation that incorporation and implementation of IHL has suffered in
Mexico during the twentieth and twenty-first centuries. This is evident most of all
with the crime “violations of the duties of humanity”, which is still in force in
Article 149 of the current Mexican Federal Criminal Code.144 As such, the
historical framework is a good starting point when searching for a legal definition
to the situation of continued violence in Mexico today.

141 See Miloš Vec, “From the Congress of Vienna to the Paris Peace Treaties of 1919”, in B. Fassbender,
A. Peters, S. Peter and D. Högger (eds), The Oxford Handbook of the History of International Law,
Oxford University Press, Oxford, 2012.
142 It might be worth noting that the MCC of 1871 was translated to German and published in 1894 as part of
a “foreign criminal codes” collection edited by the journal Zeitschrift für die gesamte
Strafrechtswissenschaft. See Das Mexikanische Strafgesetzbuch : vom 7. Dezember 1871, gültig für den
Bundesdistrikt und das Territorium Niederkalifornien bezüglich der gemeinen Vergehen und für die
ganze Republik bezüglich der Vergehen gegen den Bund, Guttentag Verlag, Berlin, 1894.
143 See Boyd van Dijk, Preparing for War: The Making of the 1949 Geneva Conventions, Oxford University
Press, Oxford, 2022, pp. 99–146; and Amanda Alexander, “International Humanitarian Law,
Postcolonialism and the 1977 Geneva Protocol I”, Melbourne Journal of International Law, Vol. 17,
No. 1, 2016.
144 See Código Penal Federal, Nuevo Código Publicado en el Diario Oficial de la Federación el 14 de agosto de
1931, available at: http://www.diputados.gob.mx/LeyesBiblio/pdf_mov/Codigo_Penal_Federal.pdf.
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