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“Weapons are among man’s oldest and most significant artefacts.”! This is how The
Arms Trade Treaty: A Commentary (ATT Commentary) starts its historical
introduction, which makes the volume immediately catch the interest of a wide
range of readers and interpreters by bringing them into the journey of past and
current international trade of conventional arms and its regulation.

The Arms Trade Treaty (ATT), adopted by overwhelming vote by the United
Nations (UN) on 2 April 2013, is the first international treaty aimed at regulating
international transfers of conventional arms. The ATT Commentary, written by the
world’s leading scholars and practitioners, is the most comprehensive existing work
for understanding the international law regulating the trade of arms and its practice.

As the introduction to the Commentary explains, it was the American Civil
War during the mid-nineteenth century that changed the arms production system.?
The mass bloodshed that it created was facilitated by industrialization, particularly
of interchangeable parts of arms. The exigencies of warfare required production to
take this direction. Citing James McPherson, the Commentary notes that it was “no
coincidence that interchangeability was first perfected in small arms manufacture.
In wartime an army needs a large number of weapons in a hurry and must be
able to replace damaged parts in an equal hurry.”® Today, this interchangeability
has evolved into modularity, thus reflecting the need for even more flexible

*  Published by Oxford University Press, Oxford, 2016.
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weapons that can be easily reconfigured to meet different operational needs and that
can accommodate a range of sophisticated accessories. This evolution has shown the
growing need for an adequate regulation of the trade not only of arms and their
parts but also of their components,* together with a proper understanding of it.

Even during the civil war, the output of arms factories was not limited to
supplying the domestic market. In fact, arms transfers were a matter of concern
for international law for a very long time. The very first modern instrument to
regulate the trade of arms focused on slavery.> As explained in the section of the
Commentary on “The Historical Precedents of the Arms Trade Treaty”, the 1890
Brussels General Act® was actuated with the intention of the colonial powers to
end the traffic of African slaves and secure peace and security on the continent.
To this end, restrictions on the importation of firearms and of ammunition
throughout that territory seemed relevant to insert in the act.”

Today, we are awash with arms.® Each year, $45-60 billion worth of
conventional arms sales agreements are concluded.® For more than two decades,
the main exporters have been the five permanent members of the UN Security
Council. Developing countries are the main recipients of those transfers.

Despite a considerable corpus of international law detailing how arms may
or may not be used, until recently there has clearly been much less regulation of their
supply. For decades, contrary to most other areas of commerce, the arms trade has
not been regulated on an international level, creating fertile ground for robust
competition between suppliers —a trend now exacerbated by the global economic
crisis.

Traditionally, disarmament efforts have been concentrated on weapons of
mass destruction, deemed as the most dangerous for humanity. However, some

1 Robert L. O’Connell, Of Arms and Men: A History of War, Weapons and Aggression, Oxford University
Press, New York and Oxford, 1989, p. 4, cited in ATT Commentary, p. 1.

2 ATT Commentary, p. 1.

3 James M. McPherson, Battle Cry of Freedom: The Civil War Era, Ballantine Books, New York, 1988, p. 16,
cited in ATT Commentary, p. 1.

4 On the distinction between “parts” and “components” of weapons, para. 4.19 of the ATT Commentary
states: “‘Parts and components’ are not defined in the treaty and there is no internationally agreed
definition of what constitutes a part or a component. ... [W]hile in other fora the terms are generally
used interchangeably, in a weapon context, a ‘part’ can be considered an item that cannot work
independently, but is primarily used in the construction of a larger item (e.g. the armoured steel plates
that will go into the battle tank chassis) while a ‘component’ can be understood as an item that has an
independent function (such as a gas turbine engine) but that will need to be integrated into a larger
item to be used” (footnotes omitted). See also Protocol against the Illicit Manufacturing and
Trafficking in Firearms, Their Parts and Components and Ammunition, UNGA Res. 55/255, 31 May
2001, Art. 3(b); International Small Arms Control Standard 01.20, Glossary of Terms, Definitions and
Abbreviations, Version 1.1, 17 June 2017, p. 14.

5 ATT Commentary, p. 3.

6  General Act on the Slave Trade and Importation into Africa of Firearms, Ammunition and Spiritous
Liquors, signed in Brussels on 2 July 1890.

7 Article 1(7) of the 1890 Brussels General Act; ATT Commentary, p. 3.

8  Ibid, p.7.

9  Marc Finaud, “The Arms Trade Treaty: Half Full or Half Empty?”, Geneva Centre for Security Policy,
Policy Paper No. 2013/6, August 2013, p. 1, available at: www.gcsp.ch/News-Knowledge/Publications/
The-Arms-Trade-Treaty-Half-Full-or-Half-Empty.
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major conflicts such as the Balkan wars and the Rwandan genocide, as well as
internal violence in Latin America, showed how devastating the unregulated sale
of conventional weapons, including small arms and light weapons, could be. The
ATT’s greatest strength is that it subjects arms transfers to humanitarian
concerns and requires that transfers be denied where real risks of serious
violations exist.

What are the criteria for assessing whether exports or imports can be
authorized? What constitutes legitimate trade and lawful ownership and use of
certain conventional arms? How can the rules regulating the trade of arms be
implemented and enforced? Written by qualified academics and experienced
practitioners directly involved in the treaty negotiation, the ATT Commentary
explains in detail each of the treaty provisions, the parameters for denial of
transfer and for international cooperation and assistance, and the relevant
implementation obligations and mechanisms. Within its material scope, the
Treaty and together with it the Commentary deal with the seven categories of
heavy armaments contained in the UN Register of Conventional Arms, small
arms and light weapons, ammunitions and munitions, parts and components'® of
the weapons covered by the Treaty, and technology transfers.

As States will go through the process of ratification and implementation of
the ATT over the next few years, the ATT Commentary provides invaluable
guidance to government officials, civil society and international organizations,
and scholars on the meaning of its provisions. In addition, given the international
media attention that the arms trade receives, anyone interested in exploring the
issue can gain a comprehensive overview by reading this volume.

The ATT may appear to be rather technical, and media do not always
report the legal considerations that go with the international trade of arms. The
ATT Commentary describes the context of past and current international
regulations of arms transfers, details the categories of weapons covered by the
ATT and explains the different forms of transfer that the Treaty regulates. It
covers questions regulated by international humanitarian law (IHL), international
human rights law, international criminal law and the jus ad bellum, as well as the
application of the Treaty to non-State armed groups. Thanks to the structure of
the book, even those less familiar with the subject will be able to form their own
opinion on the main aspects of the international regulations of the arms trade
while benefiting from an analysis based on relevant case law and practice, which
shows that the multiple branches of international law involved on the issue are
lively and developing bodies of law.

The authors bring a real added value to the clarifications on the rules of the
ATT, with expertise ranging from public international law to IHL and arms
regulations, and with their professional experience ranging from academia and
the governmental sector to civil society and organizations like the International
Committee of the Red Cross (ICRC) — the guardian of IHL. The authors manage
to address a broad public, and this is certainly due to their diverse expertise.

10 See above note 4.
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Their in-depth comprehension of a range of actors, such as academics, industry
representatives, international organizations and civil society, underlies the volume
and ensures that it realistically presents the international environment in which
those actors work.

The wide array of supporting documents presented in the ATT
Commentary shows the authors’ expertise and commitment to finding the most
appropriate texts to support their explanations. Professors, students and
laypersons will be able to find the answers and clarifications to the most
controversial and difficult questions that the ATT raises. At the same time,
scholars and researchers looking for additional sources will be introduced to less
commonly cited but equally relevant resources. The wealth of the sources used
also lies in their variety, both in terms of the types of documents and their
provenance (ranging from international, regional and national courts’ decisions
and instruments to UN resolutions and positions of the ICRC).

In conclusion, one can only recommend The Arms Trade Treaty: A
Commentary, as Andrew Clapham, Stuart Casey-Maslen, Gilles Giacca and Sarah
Parker offer a well-written, comprehensive discussion and interpretation of the
ATT, particularly on its most controversial provisions. The authors have not only
succeeded in clarifying the ATT but have also transmitted their interest in the
matter. The ATT Commentary has been written in an easy-to-read style, placing
different but related branches of law in context through important references
from history and economics. As such, it will make a wide range of readers willing
to continue the discussions and carry out further work on the subject. In this
respect, the ATT Commentary will also constitute a key tool for everyone
involved in the important process of ratification and implementation of the ATT
by States.

462



	CONTENTS
	Migration and displacement
	Voices and perspectives
	Perspectives from the National Societies
	Photo gallery
	Migration
	Internal Displacement
	Selected articles on humanitarian action
	Reports and documents
	Books and articles

	MIGRATION AND DISPLACEMENT: HUMANITY WITH ITS BACK TO THE WALL
	A brief history of hospitality
	“What's in a name?” Different names but the same ordeal
	Humanity with its back to the wall

	Interview with Filippo Grandi
	You have had a great deal of experience in refugees and humanitarian work. Have you observed that the humanitarian needs of the displaced have changed during the course of your career? How has the response to those needs changed?
	You mentioned that the refugee issue has had an underlying political dimension to it. Is the context different now? Is there less solidarity than in the past?
	Some in the academic and humanitarian community would argue that the term “refugee”, as it is understood in the 1951 Refugee Convention,1 is too narrow given the varied drivers of displacement. How does UNHCR address these concerns? How would you address the calls to renegotiate or expand the definition found in the 1951 Refugee Convention?
	Most recently, a lot of media attention has been dedicated to the so-called “refugee crisis”, much of it focused on refugees crossing the Mediterranean to reach Europe. What challenges and opportunities does this type of media attention bring for UNHCR?
	Turning to the two ongoing Global Compact processes, on refugees and migration respectively, could you tell us more about their significance and what is expected from them?
	There is a lot of talk around the topic of “burden-sharing” or “responsibility-sharing”. What, concretely, will the Global Compact on Refugees do to facilitate responsibility-sharing between States?
	In the humanitarian sector today, which is increasingly expanding in terms of local, regional and international actors, how is UNHCR's experience in partnering with other organizations? What new opportunities do you see?
	The interest in preventing atrocities seems to be gaining pace–already twenty years ago, UNHCR had spoken about early warning. The link between respect for international humanitarian law (IHL) within the frame of conflicts to prevent forced movement of populations has been very present in the international discourse. How do you see this interest in prevention? What is your contribution to it as the head of UNHCR?
	With all the ongoing international processes you mentioned, the challenges and the need to work together to find solutions, what do you see in the future for UNHCR?

	Mobilising the Movement: Australian Red Cross, migration, and the role of the Red Cross and Red Crescent Movement around humanitarian response
	The Australian Red Cross response
	Australian Red Cross's connection with the Movement
	Collaboration in action: Australian Red Cross and the Asia Pacific Migration Network
	Research and mapping
	Events and peer learning
	National Societies voices
	Call to action: Moving from understanding to action

	Conclusion

	British Red Cross response to young migrants in Calais, France
	British Red Cross involvement in securing children's safety before the close of the camp
	The No Place for Children report
	Best interest assessments
	Escorts
	Other roles

	Challenges
	Successes
	Conclusion

	Assistance for and protection of migrants: Experience of the Honduran Red Cross
	Migration trends in the Americas
	Migration trends in Honduras
	Humanitarian commitment of Honduran Red Cross in the area of migration
	Actions based on humanitarian principles
	Volunteering and humanitarian assistance at the Corinto module
	Management of the Returning Migrant Assistance Centre in Omoa and other work

	Coordination with the government and other actors to strengthen the response

	Achievements and challenges

	Displacement in Nigeria: Scenes from the northeast
	Between hospitality and asylum: A historical perspective on displaced agency
	Introduction
	Past and present understandings
	Tensions within ancient hospitality and asylum
	Positive reasons for requesting asylum
	Three modes of displaced agency
	Contingent
	Willed
	Compelled

	Politics of exception
	In conclusion

	Addressing the protection and assistance needs of migrants: The ICRC approach to migration
	Introduction
	The ICRC vulnerability approach
	Main protection concerns and ICRC response on behalf of vulnerable migrants
	The humanitarian cost of immigration detention31
	Missing migrants and their families: The complexity of working across borders
	Health consequences of unsafe migration
	Other humanitarian concerns
	Use of force
	Return of migrants66


	Conclusion

	The protection of migrants under international humanitarian law
	Introduction
	General considerations on the protection of migrants in armed conflicts
	Who are “migrants”, and how does IHL address their protection?
	The principle of non-discrimination

	How are migrants covered by IHL in international armed conflicts?
	Overview of the protection of migrants in international armed conflicts
	Protection of migrants as part of the civilian population
	Special protection of migrants as protected persons under GC IV
	Migrants as protected stateless persons
	Migrants as protected refugees

	Specific protection of migrants as refugees
	Conclusions on the protection of migrants in international armed conflicts

	How are migrants covered by IHL in non-international armed conflicts?
	Select IHL issues of relevance in the context of migration
	Rules governing the movement of migrants
	Protected persons in the territory of a party to an international armed conflict
	Protected persons in occupied territory
	Non-international armed conflicts
	Final considerations

	Rules on family unity and missing and dead migrants
	International armed conflicts
	Non-international armed conflicts


	Conclusion

	Some reflections on the IFRC's approach to migration and displacement
	Introduction
	An initial focus on refugees and other “displaced persons”
	Migration as one of the “greatest challenges” for the Movement
	Responding to the needs of migrants “irrespective of their status”
	The 2009 IFRC Policy on Migration

	Migration as a priority for the IFRC and its member National Societies
	Some progress despite significant challenges
	The IFRC's increasing support to National Societies in the field of migration

	The case for a differentiated approach to migration and displacement issues
	The limits of the IFRC Migration Policy when it comes to displacement
	The need for more guidance to National Societies on how to address the specific vulnerabilities and needs of displaced persons

	Conclusion

	Migration and data protection: Doing no harm in an age of mass displacement, mass surveillance and “big data”
	Introduction
	The securitization of international migration
	The migration–terror nexus
	Identity management
	The global proliferation of immigration controls
	Responsibilization, privatization and authoritarianism
	Extreme vetting
	Privacy and data protection: Dissolving at the border

	Aiding surveillance?
	Data protection in humanitarian action
	Legality of processing
	Transparency to beneficiaries
	Information security
	Sharing and caring
	Big data
	Biometrics
	Managing risk

	Conclusion: What kind of disruption?

	Obligations of transit countries under refugee law: A Western Balkans case study
	Introduction
	The Western Balkans route: Serbia and the former Yugoslav Republic of Macedonia as transit countries
	Asylum and refugee protection: Complementary, but separate regimes?
	Application of the 1951 Refugee Convention in transit countries: Counter-arguments raised in practice
	(Non-)Applicability of the 1951 Refugee Convention: The legal argument
	(Non-)Applicability of the 1951 Refugee Convention: The factual aspects

	Minimal standards of protection applicable to refugees in transit
	Conclusion: Less is not more

	In the name of (de)securitization: Speaking security to protect migrants, refugees and internally displaced persons?
	Unbound securitization and crises? Rethinking security speech, moves and practices
	Constructing (de)securitization: The Copenhagen School
	Reconstructing securitization: Introducing second-generation scholars
	Language games and games of (de)securitization

	The securitization of migration: A fait accompli?
	The securitization of refugees: A contradiction in terms?
	The securitization of IDPs: A missing category of concern?
	Acceptance and evolving language games: The way forward?

	Protecting internally displaced persons: The value of the Kampala Convention as a regional example
	Introduction
	The existing normative gap for protecting the IDPs
	The 1998 Guiding Principles on Internal Displacement
	The road to the Kampala Convention
	Salient features of the 2009 Kampala Convention
	The Kampala Convention as a possible model for developing an international legal framework for the protection and assistance of IDPs
	Conclusion

	Specificities and challenges of responding to internal displacement in urban settings
	Urban internal displacement: A growing and multifaceted phenomenon
	Some distinct features of urban settings
	The specific needs of IDPs in urban settings
	Concerns related to safety and security
	A limited access to basic services
	Lack of livelihood and employment opportunities
	Need for psychosocial support

	The impact of urban internal displacement on host communities
	Challenges in responding to urban internal displacement
	Reaching out to the invisible
	Addressing urgent protection needs
	Supporting integration in urban areas

	Conclusion

	Do no harm: A taxonomy of the challenges of humanitarian experimentation
	Introduction
	What is at stake?
	The rise of innovation: Historical legacies, constructions of emergencies
	Humanitarian innovation
	Colonialism, technology and science
	The constructions of emergency and urgency
	Experimental innovation: New orthodoxies and new trade-offs

	Topical examples
	Conceptualizing harm as risk of failure and success
	Humanitarian experimentation in global governance: UNHCR and biometrics
	Disaster experimentation: Big data and Ebola
	Aid experimentation and commercial opportunity: Cargo drones in unregulated airspace

	A taxonomy of potential harms
	Underlying trends and the risk of harm
	Distribution of harm: Ethical variability in humanitarian space
	Resources distribution and scarcity considerations
	Legal liability and reputational damage

	Measuring against humanitarian imperatives and principles
	Conclusion: The need for an ethics of humanitarian experimentation?

	Note on migration and the principle of non-refoulement
	What is non-refoulement?
	Grounds for preventing transfer under the principle of non-refoulement
	Transfers to places affected by armed conflict
	Where and when does the principle of non-refoulement apply?
	Procedural aspects of non-refoulement
	Readmission agreements and diplomatic assurances

	ICRC policy paper on immigration detention
	Introduction
	The ICRC vulnerability approach
	Main issues of concern
	Key considerations for States

	Translating the Kampala Convention into practice: A stocktaking exercise*
	Executive summary
	List of recommendations
	Prevention
	For States
	For other actors

	Planning, management and monitoring of protection and assistance activities
	For States
	For other actors

	Providing adequate humanitarian assistance to IDPs
	For States
	For other actors

	Protection of IDPs
	For States
	For other actors

	Durable solutions for IDPs
	For States
	For other actors


	Introduction
	Background on internal displacement and the Kampala Convention
	The ICRC and the stocktaking exercise
	Methodology of the stocktaking exercise
	Structure and scope of this report

	Findings and recommendations
	Prevention
	Summary of key obligations
	Lessons learned
	Some examples of good practices
	Key challenges

	Recommendations
	For States
	For other actors


	Planning, management and monitoring of protection and assistance activities
	Summary of key obligations
	Lessons learned
	Some examples of good practices
	Key challenges
	Recommendations
	For States
	For other actors


	Providing adequate humanitarian assistance to IDPs
	Summary of key obligations
	Lessons learned
	Some examples of good practices
	Key challenges
	Recommendations
	For States
	For other actors


	Protection of IDPs
	Summary of key obligations
	Lessons learned
	Some examples of good practices
	Key Challenges
	Recommendations
	For States
	For other actors


	Durable solutions for IDPs
	Summary of key obligations
	Lessons learned
	Some examples of good practices
	Key challenges
	Recommendations
	For States
	For other actors


	Conclusion
	Acknowledgements

	Forced to flee: A multi-disciplinary conference on internal displacement, migration and refugee crises
	Executive summary
	Introduction
	Assistance based on group identity and a loose definition of “refugee”
	The establishment of the international legal regime for refugees and the rise of organizations providing relief
	Multiple drivers of displacement and the expansion of humanitarianism
	The restoration of borders
	Relevance of the Refugee Convention today: Is the law sufficient?
	Looking ahead

	Aide-memoire: Operational guidance on maintaining the civilian and humanitarian character of sites and settlements
	Introduction
	Part 1: Understanding the context and principles
	Operational challenges and dilemmas
	Unpacking the notion of the civilian and humanitarian character of sites
	Civilian character

	Humanitarian character
	Part 2: Applying operational measures
	Ensuring a broad protection approach
	Concrete measures
	Screening
	Separation
	Disarmament, demobilization and reintegration (DDR) and other alternative programmes

	Mitigating consequences of the presence of militants and armed elements in sites
	Conclusion
	Acknowledgements

	What's new on How Does Law Protect in War? Online
	Using case studies in IHL teaching
	New case studies, January–December 2017
	Africa
	Asia and the Pacific
	Europe and Central Asia
	Middle East
	Others

	New thematic highlights, January–December 2017

	S181638311700073X_head1
	S1816383118000073_head1
	New publications in international humanitarian law and on the International Committee of the Red Cross
	Arms
	Books
	Articles

	Children
	Books
	Articles

	Conflict, violence and security
	Books

	Cyber warfare
	Books

	Detention
	Articles

	Environment
	Books

	Fundamental guarantees
	Books
	Articles

	History
	Books

	Humanitarian aid
	Books

	ICRC – International Red Cross and Red Crescent Movement
	Books
	Articles

	International criminal law
	Books
	Articles

	International human rights law
	Books
	Articles

	International humanitarian law–conduct of hostilities
	Articles

	International humanitarian law–general
	Books
	Articles

	International humanitarian law–implementation
	Books
	Articles

	International humanitarian law–types of actors
	Books
	Articles

	International humanitarian law–types of armed conflict
	Books
	Articles

	Law of naval warfare
	Books
	Articles

	Protected objects
	Books
	Articles

	Public international law
	Books
	Articles

	Refugees/displaced persons
	Books
	Articles

	Terrorism
	Books

	Women/gender
	Books



