
The gulf war of 2003 and its aftermath have led to passionate debates
among lawyers. Most of this debate has focused on questions of jus ad bellum,
in particular the legality of the attack on Iraq by the United States (US), the
United Kingdom (UK) and their allies in March 2003.1 Questions of jus in
bello have received less attention. This is unfortunate, because the occupa-
tion of Iraq by the US and the UK is one of the few instances in which States
have accepted that the law of occupation is applicable to them. Hitherto the
law of occupation has mostly been addressed in the context of the Israeli-
occupied territories. Israel denies that the law of occupation applies to those
territories de jure, although it has stated that it applies the law de facto.2

In the case of Iraq, the situation was governed not only by the law of
occupation but also by United Nations Security Council resolutions. The
question is how these two legal instruments relate to each other. It is argued
in this article that Resolution 14833 may have made certain inroads on the
law of occupation. The goals set for the occupying powers in the resolution
with regard to the political and economic transformation of Iraq, as well as
the resolution’s reference to States contributing troops to the multinational
stabilization force, opened up the possibility to go beyond some of the limits
set by the law of occupation or even not to apply that law at all. A number of
concrete examples are discussed below.  This argument is based on the prem-
ise that the UN Security Council may derogate from international law when
it is acting under Chapter VII of the UN Charter. The question whether and
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under which conditions this is a valid premise received much scholarly dis-
cussion in the 1990s.4 That discussion was centred in particular on possible
legal limits to the imposition of economic sanctions, as well as the subject
matter of the Lockerbie case before the International Court of Justice (ICJ).
However, these two debates have not led to definitive legal conclusions.
Although the occupation of Iraq came to an end in June 2004, this does not
affect the importance of reflecting on the relationship between the law of
occupation and Security Council resolutions. Legislation promulgated by the
occupying powers in Iraq remained in force after the transfer of authority,
and consequently such legislation continues to have effect.5 Nor can the
eventuality of other circumstances in which the law of occupation and
Security Council resolutions address the same situation be excluded.6

A preliminary question 
A preliminary question which may be asked before considering

whether the Security Council can and has set aside the law of occupation is
how that law can be reconciled with measures needed to initiate a transition
process, i.e. a complete restructuring of a formerly authoritarian State sys-
tem. In other words, is the law of occupation itself sufficient to make such a
transformation possible without Security Council involvement? Although
this is an important question, it is not the main focus of this article. At least
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in the specific case of Iraq, it is very doubtful that without Security Council
cover this result could have been achieved.7 Moreover, as this article will
demonstrate, in a number of instances States have in the case of Iraq explic-
itly or implicitly relied on Security Council authorization and not on the law
of occupation to justify their actions and positions. This strongly suggests
that in their own opinion these actions and positions went beyond the limits
of the law of occupation. In this case, they themselves answered the prelimi-
nary question in the negative. 

This article will not discuss in any detail the question whether the law
of occupation should be amended to render it more conducive to the trans-
formation of States. Proponents of such amendments should realize, how-
ever, that a more liberal law of occupation could encourage States to attempt
regime change, because it could make it easier for them to do so without
breaching the law.8

Conflict and occupation in Iraq 

After the US and UK armed forces, supported by a small number of
troops from Australia and Poland, defeated the Iraqi armed forces, they
became the de facto authority in Iraq. The two countries took steps to put in
place a postwar administration. This administration, initially known as the
Office of Reconstruction and Humanitarian Aid (ORHA), was headed by
retired US General Hay Garner, who reported to the Pentagon. A few
months later, L. Paul Bremer III, a US diplomat, was appointed to direct the
postwar administration, renamed the Coalition Provisional Authority
(CPA).9 The CPA arrogated broad powers to itself.10 On 16 June 2003 it
issued “Coalition Provisional Order Number 1”. This Order states inter alia
that the CPA “shall exercise powers of government temporarily in order to
provide for the effective administration of Iraq during the period of transi-
tional administration”11 and that it “is vested with all executive, legislative
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and judicial authority necessary to achieve its objectives, to be exercised
under relevant UN Security Council resolutions.”12

Application of the law of occupation

Scope of application

At some point in this period, the US and the UK became occupying
powers under international humanitarian law.13 Both the Regulations
annexed to the 1907 Hague Convention (IV) respecting the Laws and
Customs of War on Land,14 and the Fourth Geneva Convention of 194915

contain provisions on occupation. Article 42 of the 1907 Hague Regulations
provides that: “Territory is considered occupied when it is actually placed
under the authority of the hostile army. The occupation extends only to the
territory where such authority has been established and can be exercised.”16

The said article makes clear that whether or not a territory is occupied
is a question of fact. Neither the occupant nor any other party is required to
declare that there is an occupation. The article also appears to require that
the occupant is actually exercising control over the territory. As the
American Military Tribunal sitting at Nuremberg also made clear in the
Hostages trial, this requirement must not be read restrictively. It is sufficient
that the occupying forces “could at any time they desired assume physical
control of any part of the country.”17 In the cases of Greece and Yugoslavia,
with which the Tribunal was dealing, the fact that there were guerrilla oper-
ations against the Germans and that the guerrillas were able to control sec-
tions of those countries at various times did not detract from the conclusion
that there was an occupation. It is submitted that the same applies to Iraq. 
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Common Article 2 of the 1949 Geneva Conventions provides that the
Conventions apply to all cases of partial or total occupation of the territory
of a High Contracting Party, even if the said occupation meets with no
armed resistance. The ICRC Commentary to the Fourth Geneva
Convention states that the term “occupation” as used in that Convention
has a wider meaning than it has in Article 42 of the Regulations annexed to
Hague Convention (IV) of 1907. According to the Commentary, so far as
individuals are concerned, the application of the Fourth Geneva
Convention does not depend upon the existence of a state of occupation
within the meaning of the Article 42 of the Hague Regulations.18 This point
of view was also adopted by Trial Chamber I of the International Criminal
Tribunal for the former Yugoslavia in its judgment in Prosecutor v. Naletilić
and Martinović. The Trial Chamber gave a twofold definition of “occupa-
tion”. It held that for the purposes of Article 42 of the Hague Regulations of
1907, actual control of the territory is required,19 and listed a number of fac-
tors helpful in determining whether actual control is established. The
Chamber adopted a different test with regard to occupation in the sense of
the Fourth Geneva Convention of 1949. According to the Chamber, the
application of the law of occupation as it affects “individuals” as civilians
under that Convention does not require the occupying power to have actual
authority. For the purposes of those individuals’ rights, a state of occupation
exists once they fall into “the hands of the Occupying Power.”20 The Trial
Chamber’s interpretation of the scope of application of the Fourth Geneva
Convention’s provisions on occupation is questionable. It appears to con-
flate the determination of “protected person” with the determination of an
occupation, and does not recognize that the Convention contains a number
of provisions that apply specifically to occupied territories. 

The ICJ’s Advisory Opinion on the Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territories, although it
addressed the law of occupation, did not take an explicit position on the
question of scope considered above.21
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Content

The applicability of the law of occupation places certain obligations on
the occupying power. The essence of the law of occupation is that the occupa-
tion will be of limited duration.22 During that period, the occupying power is
given limited managerial powers and certain obligations, as set out in the 1907
Hague Regulations and the Fourth Geneva Convention of 1949. These obliga-
tions include the prohibition on taking possession of cash, funds, and realizable
securities other than those which are strictly the property of the State;23 the
obligation to administer public buildings, real estate, forests and agricultural
estates belonging to the hostile State in accordance with the rules of usufruct;24

and the obligation for the occupying power to ensure, to the fullest extent of
the means available to it, the food and medical supplies of the population.25

An important obligation from the law of occupation is the stipulation in
Article 43 of the Hague Regulations that the occupying power must respect,
unless absolutely prevented, the laws in force in the country. In 1949 this article
was supplemented by Article 64 of the Fourth Geneva Convention.26 The
drafters of the Hague Regulations seem to have viewed military necessity as the
only relevant consideration that could “absolutely prevent” an occupying
power from respecting the law in force.27 In later years certain commentators
have maintained that other considerations can also legitimize replacing legisla-
tion, notably the welfare of the population of the occupied territory.28 Some
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authors even go so far as to affirm that sufficient justification is all that is needed
to deviate from local legislation.29 It appears to be currently widely accepted in
legal doctrine that the welfare of the local population may justify deviation
from the legislation in force.30 Such a view reflects the fact that respect for the
human person is at the root of modern international humanitarian law, as well
as the increasing ascendancy of human rights and their influence on the inter-
pretation of humanitarian law. It should be noted, however, that using a subjec-
tive criterion such as “sufficient justification” might lead to abuse, as the occu-
pying power will define what is reasonable from its own socio-economic
perspective. That an occupying power’s definition of what is absolutely neces-
sary will also be largely determined by its own socio-economic perspective,
which may be very different from that of the population of the occupied terri-
tory, cautions against accepting a broad definition of what may absolutely pre-
vent respecting the laws in force.

The US and UK as occupying powers in Iraq

The US and the UK addressed a letter to the President of the UN
Security Council on 8 May 2003 in which they stated that they would strictly
abide by their obligations under international law.31 According to that letter,
the obligations include those relating to the essential humanitarian needs of
the people of Iraq. This appears to be a reference to the law of occupation,
which includes the duty for an occupying power to ensure the food and med-
ical supplies of the population to the fullest extent of the means available to
it.32 However, the US does not appear to have said explicitly at that time that
it was an occupying power. At a briefing on 7 April 2003, a US Department
of Defense official stated that at that moment the US was not a military occu-
pier or occupation force in the technical sense of the law of war.33 The official
said that it is not “until the fighting has concluded and is very conclusive,
[that] you reach the point where technically there might be a military occupa-
tion (…) and a declaration of occupation is issued.”34 On 25 April 2003, 
US Secretary of Defense Rumsfeld suggested that the US would become an
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occupying power at the moment the war was declared over.35 This indicates
that the US considered that it became an occupying power at the latest on 
1 May 2003, when President Bush declared the end of major combat opera-
tions in Iraq.36 At a later date US officials did explicitly state that the US is an
occupying power.37 UK officials have on several occasions expressly referred
to the UK as an occupying power in Iraq.38

On 28 June 2004 the occupying powers transferred full sovereignty to
an Iraqi interim government and dissolved the CPA.39 The transfer of
authority, originally scheduled for 30 June 2004, had already been antici-
pated in UN Security Council Resolution 1546 of 8 June 2004. Operative
paragraph 2 of that resolution stated that the Council: “Welcomes that, also
by 30 June 2004, the occupation will end and the Coalition Provisional
Authority will cease to exist, and that Iraq will reassert its full sovereignty.”40

The said statement raises the question as to the point in time at which the
occupation of Iraq ends. This question is not dispositive for the subject under
discussion in this article, i.e. the relationship between Resolution 1483 and the
law of occupation and the possibility for the Security Council to set aside that
law. It is, however, an important question in its own right. According to
Lauterpacht, occupation comes to an end when an occupant withdraws from a
territory, or is driven out of it.41 The law of occupation itself, in Article 6 of the
Fourth Geneva Convention, merely states that its application shall cease one
year after the general close of military operations, but that some provisions
remain in force for the duration of the occupation. In other words, the applica-
tion of the law of occupation ends at the moment there is no longer effective
control over the occupied territory,42 for without effective control there is no
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occupation. Besides the two instances mentioned by Lauterpacht, that law may
also cease to apply where troops of the former occupying power remain in the
territory of the formerly occupied territory but the legitimate power is no longer
in the hands of the occupant. This is a question of fact, but international recog-
nition, in particular by the UN Security Council, may be an indicator.43 Of
importance in this connection is the announcement made by the President of
the Security Council in a press statement on 28 June 2004: “The members of
the Security Council welcome the handover of full responsibility and authority
for governing Iraq to the fully sovereign and independent Interim Government
of Iraq, thus ending the occupation of the country.”44

As for the facts, media reports suggest that the US and UK did effec-
tively hand over administrative authority on 28 June.45 The same is also
implied by the statement by US Secretary of State Colin Powell that the
troops would leave Iraq if the Iraqi government asked them to.46 In conclu-
sion, the occupation appears to have ended on 28 June 2004.  

The Stabilization Force Iraq

After the US and the UK had captured the whole of Iraq, they started
a diplomatic campaign to convince as many States as possible to contribute
military personnel to a Stabilization Force Iraq (SFIR), with the task of
maintaining a secure environment there in which the CPA could function.
A number of nations decided to contribute troops to the force, under the
command of the US. One of these, Poland, accepted the invitation to take
up command of a multinational division. The US and the UK found that
many nations were reluctant to contribute troops to an international force in
Iraq. One reason for this reluctance was the broad public opposition to the
invasion of Iraq and the way in which Washington ignored the majority view
of the United Nations Security Council in the run-up to the invasion.47

Another reason was that many nations were uncomfortable with the idea
that they might become occupying powers upon deciding to participate in

RICR Décembre IRRC December 2004 Vol. 86 No 856 753

4433 Marco Sassòli, “Article 43 of the Hague Regulations and peace operations in the twenty-first century”,

background paper prepared for informal high-level expert meeting on Current Challenges to International

Humanitarian Law, Cambridge, 25–27 June 2004. 
4444 Press statement by Security Council President of 28 June 2004, UN Doc. SC/8136.
4455 Robin Wright, Rajiv Chandrasekaran, “U.S. now taking supporting role in Iraq, officials say”, The

Washington Post, 22 September 2004.
4466 Glenn Kessler, “Powell says troops would leave if new leaders asked”, The Washington Post, 15 May 2004.
4477 Guy Dinmore, James Politi, Mark Odell, “US struggles to top up Allied force in Iraq”, Financial Times, 

2 July 2003.

02_article Zwanenburg  17.1.2005  8:33  Page 753



the Stabilization Force. Leaving aside the effects of Security Council
Resolution 1483, the manner in which many States participate in the
Stabilization Force would appear to make them occupying powers. As
Lijnzaad comments, carrying out tasks under the command or instruction of
an occupying power tends to confer occupying power status on those cooper-
ating with them.48 This depends to a large extent on the nature of the activ-
ities undertaken in occupied territory, as well as on the command structure
and the room left for national decision-making. 

In an attempt to avoid becoming an occupying power, certain troop-
contributing nations have limited the tasks they perform. Norway, for exam-
ple, has insisted that its troops in Iraq are only carrying out “humanitarian”
tasks and that consequently Norway has not become an occupying power.49

This claim is not uncontroversial, as the Norwegian Defence Department
has conceded that the Norwegians will be assigned to a combination of mili-
tary and humanitarian work.50 A similar claim by other troop-contributing
nations which have not limited the tasks of their forces in the way Norway
has done are even less likely to stand up to legal scrutiny. This impression
was reinforced by Coalition Provisional Authority Order No. 17,51 which
determined the legal status of personnel of “Coalition Forces” and specified
that they were subject to the exclusive jurisdiction of their sending State.
The Order did not make a distinction between Coalition forces personnel
from the US and the UK and those from other States. They were all included
in the definition of “Coalition Personnel” as being:

“All non-Iraqi military and civilian personnel assigned to or under the
command of the Commander, Coalition Forces, or all forces employed by
a Coalition State including attached civilians, as well as all non-Iraqi
military and civilian personnel assigned to, or under the direction or con-
trol of the Administrator of the CPA.” 52
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In short, without Security Council involvement it appears highly
unlikely that a State contributing troops to SFIR would not become an occu-
pying power. 

Security Council Resolution 1483 and the law of occupation

Concern over the status of occupying power was one of the elements
that played an important role in the drafting of UN Security Council
Resolution 1483. This resolution was the result of the perceived need to set out
the process of stabilization and political transition in Iraq after the conflict,
including the role of the United Nations in that process. On 9 May 2003, the
US, the UK and Spain informally circulated a draft resolution in the Security
Council. The draft resolution closely followed the intentions of the US and
UK in Iraq as formulated in their letter to the President of the Security
Council of the previous day.53 The letter referred to the establishment of the
Coalition Provisional Authority to exercise powers of government temporarily
and, as necessary, to provide security, to allow the delivery of humanitarian aid,
and to eliminate weapons of mass destruction. As stated above, the letter also
suggested that the US and the UK considered themselves to be occupying
powers in the sense of international humanitarian law. 

The draft resolution contained a preambular paragraph taking note of
the letter and “recognizing the specific authorities, responsibilities, and obli-
gations under applicable international law of these states as occupying pow-
ers and the responsibilities of others working now or in the future with them
under unified command (the Authority)”.54 In a statement to the House of
Commons UK Foreign Secretary Jack Straw reaffirmed that this paragraph
constituted acceptance of the status of occupying power.55 The draft resolu-
tion did not at first exclude the possibility that other States contributing
troops to the Stabilization Force would also become occupying powers.
According to the initial text, they would become part of the Authority
together with the US and the UK.56 But the original draft underwent a large
number of revisions to take into account the wishes of interested parties.
Among them were France, Germany and the Russian Federation, which
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demanded that the resolution provide for a larger role for the United
Nations. Other interested parties included potential troop-contributing
nations to a Stabilization Force in Iraq. The concerns of the latter States led
to the insertion of a further paragraph in a revised draft resolution of 15 May:
“Welcoming the willingness of Member States to contribute to stability and
security in Iraq by contributing personnel, equipment and other resources
under the Authority…” 

The draft of 15 May repeated the preambular paragraph in the version
of 9 May, which referred to the obligations of the US and UK and of other
States working with them. In the final version of the resolution, however, a
clear distinction has been drawn between the US and the UK, on the one
hand, and other States working with them. In this version, preambular para-
graphs 13 and 14 read:

“Noting the letter of 8 May 2003 from the Permanent Representatives of
the United States of America and the United Kingdom of Great Britain
and Northern Ireland to the President of the Security Council
(S/2003/538) and recognizing the specific authorities, responsibilities,
and obligations under applicable international law of these states as occu-
pying powers under unified command (the “Authority”), 
Noting further that other States that are not occupying powers are work-
ing now or in the future may work under the Authority…” 57

The insertion of preambular paragraph 14 led to an ambiguous situa-
tion. The paragraph could be interpreted as a factual observation by the
Security Council that other States did not meet the criteria under interna-
tional humanitarian law for the status of occupying power. On the other
hand, it could also be a decision by the Security Council, acting under
Chapter VII of the UN Charter, to take away a status of occupying power
that would otherwise exist. The latter interpretation would be a far-reaching
one on the basis of a mere preambular paragraph. Nevertheless, at least one
government has argued that this is the correct interpretation of Resolution
1483. The government of the Netherlands stated, in reply to a question by a
Member of Parliament, that the determination by the Security Council in
preambular paragraph 14 is an authoritative determination of the status of
troop-contributing nations to the Stabilization Force.58 According to the said
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government, this determination is binding on UN member States on the
basis of Article 25 of the UN Charter. Moreover, Article 103 of the UN
Charter stipulates that in the event of a conflict between the obligations of
member States under the UN Charter and their obligations under another
treaty, their obligations under the Charter prevail. 

Nor is this the only way in which Resolution 1483 has been invoked as
setting aside part of the law of occupation. On 19 September 2003 Paul
Bremer enacted CPA Order No. 39.59 This Order made important changes to
Iraqi investment law. It replaced all previously existing foreign investment
law in Iraq, and essentially opened up the Iraqi economy to foreign invest-
ment to an unprecedented degree. It allowed, and until rescinded by the
Iraqi government continues to allow, for example, foreign investors to own
Iraqi companies fully with no requirements for the reinvestment of profits
back into the country, something that had previously been restricted by the
Iraqi constitution to the citizens of Arab countries. Immediately, questions
arose as to the legality of Order No. 39. A number of commentators main-
tained that it was contrary to the nature of the law of occupation as a tempo-
rary regime designed to make limited inroads on the occupied country’s
existing governmental, administrative and economic structures.60 In particu-
lar, they argued that it violated Article 43 of the Hague Regulations. It
would be very difficult to claim that a fundamental revision of Iraq’s invest-
ment law would be such a necessity for the US and the UK that they would
be absolutely prevented from respecting the legislation in force unless that
revision took place. 

The CPA appears, however, to have considered that Resolution 1483
gave it licence to act in contravention of the law of occupation. Order No.
39 claims to be consistent with that resolution. US officials say US actions in
Iraq were authorized in general terms by Resolution 1483.61 A UK govern-
ment official stated in the House of Lords that his government was “confi-
dent that their policies and actions in Iraq are right and consistent with the
UK’s international obligations.” 62 The UK Secretary of State for Foreign and
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Commonwealth Affairs has said that his government “[is] therefore satisfied
that Security Council Resolution 1483 provides a sound legal basis for the
policy goals of the CPA Foreign Investment Order.”63 In a written answer to
a question from a member of parliament, the Dutch Minister of Foreign
Affairs commented that it did not consider Order No. 39 as a violation of
international law, given the object and purpose of the Hague Regulations
and the Fourth Geneva Convention, the request for assistance to the Iraqi
people through economic restructuring measures in Resolution 1483, the
object and purpose of Order No. 39 and its genesis.64 The government
appears to suggest that if Order No. 39 violates the law of occupation, this
was authorized by Resolution 1483.

The two challenges to the law of occupation on the basis of
Resolution 1483 discussed above raise two important questions which will
be analysed below. The first question is whether the Security Council is
authorized to derogate from the law of occupation. The second question is
whether it has done so in this particular case.

First, however, other challenges made by the CPA to the law of occupa-
tion, in the sense of taking actions which were arguably not in conformity with
the law of occupation, will be considered. One of these was the revision of the
tax system of Iraq. CPA Order 37 set out a tax strategy for Iraq for the year
2003.65 Its preamble included the statement that the CPA was determined to
complete a broad review of taxes in Iraq.66 It is difficult to see how the CPA was
“absolutely prevented” from respecting the existing tax system. Article 48 of the
Hague Regulations provides that the occupant may collect the taxes, dues and
tolls imposed for the benefit of the State, but  must do so as far as possible in
accordance with the rules of assessment and incidence in force. Some legal doc-
trine interprets this as not permitting the occupant to create new and additional
taxes, either for his own benefit or for that of the occupied territory.67 It has also
been suggested in legal doctrine that the exception of Article 43 of the Hague
Regulations may be interpreted more extensively the longer an occupation
lasts, in particular in regard to the rules on taxation.68 In comparison with other
occupations such as that of the Israeli-occupied territories, however, the
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occupation of Iraq does not classify as a prolonged occupation. It is also difficult
to see why the occupying powers needed to make changes to Iraqi company law
in CPA Order 64.69 These changes would seem to reflect the preferences of the
US for a liberal economy rather than an absolute necessity for the security of
the occupying powers or for the welfare of the Iraqi population. Scheffer names
the Security Council’s decision regarding the Development Fund for Iraq, the
management of petroleum, petroleum products and natural gas, and the forma-
tion of an Iraqi interim administration as a transitional administration run by
Iraqis, as examples of additional obligations placed on the US and UK by the
Security Council which are prohibited by a strict reading of the law of occupa-
tion.70 In contrast to the two examples given above concerning the status of cer-
tain troop-contributing nations and CPA Order 39, however, these challenges
do not appear to have been defended on the ground that they were actions
going beyond the law of occupation that were mandated by the Security
Council, which is the focus of this article.

Can the Security Council derogate from the law of occupation?

The UN Charter and general international law are the sources of the
powers and obligations of the UN Security Council. The UN Charter is a
treaty, and as such the organization and its organs must respect the division
of competences and limitations on power in that treaty.71

Article 24 of the UN Charter recognizes the particular role of the
Security Council in the UN structure. It provides that the Council has primary
responsibility for the maintenance of international peace and security. In dis-
charging that responsibility, however, the “Security Council shall act in accor-
dance with the Purposes and Principles of the United Nations.” The purposes
of the organization are set out in Article 1 of the Charter. Article 1, paragraph
1, provides that one of the purposes of the organization is the maintenance of
international peace and security.72
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This article states that the Security Council must act in conformity
with the principles of justice and international law in the adjustment or set-
tlement of international disputes. However, there is no similar obligation
when the Council is acting under Chapter VII of the UN Charter. Decisions
made by the Security Council under Chapter VII are binding on member
States. Articles 24 and 1 (1) make clear that such a decision can derogate
from international law that would otherwise be applicable.73

The travaux préparatoires of the UN Charter confirm this interpreta-
tion. The Dumbarton Oaks proposals did not include a reference to interna-
tional law in their provisions on purposes and principles. A proposal was
made at the United Nations Conference on International Organization by
China, supported by the United Kingdom, the United States and the Soviet
Union, to add that peaceful settlement of disputes must be brought about
“with due regard for principles of justice and international law”.74 Other del-
egations thought that this phrase was inadequate, and that “a more explicit
requirement for strict observance of the principles of justice, international
law, and morality should be written into the Declaration of Purposes in the
Charter.”75 On several occasions an amendment was introduced to place the
words “in conformity with the principles of justice and international law” in
the first line after the words “peace and security.” These amendments were
rejected.76 This indicates that the drafters considered that the Council could
derogate from international law when it takes decisions under Chapter VII
of the UN Charter. 

The principle that the UN Security Council can derogate from inter-
national law that would otherwise be applicable is supported by Article 103
of the Charter, which provides that if the obligations of member States under
the UN Charter conflict with their obligations under another international
agreement, those under the Charter prevail.77 Obligations “under the
Charter” include obligations arising directly from provisions of the Charter
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as well as those arising from binding decisions of the UN Security Council.78

This was confirmed by the ICJ in its Order on provisional measures in the
Lockerbie case.79 Several judges were more explicit in their opinions than the
Order itself. Judge Oda, for example, stated in his declaration that “under the
positive law of the United Nations Charter a resolution of the Security
Council may have binding force, irrespective of the question whether it is
consonant with international law derived from other sources.” 80

Article 103 refers only to treaty obligations, not to obligations under
customary international law. This does not mean, however, that obligations
under the Charter do not prevail over customary international law. This
result is achieved by Article 25 of the Charter,81 whereby member States
agree to accept and carry out the decisions of the Security Council in accor-
dance with the Charter. There is no limitation in the article to decisions
which are in conformity with customary international law.82 Article 103
must be seen against the background of general rules on the resolution of
conflicts between treaties.83 It has the specific purpose of making clear that
the general rules on conflicts between treaties do not apply. 

Several commentators argue that in any event — notwithstanding
Articles 25 and 103 of the Charter — the Security Council is bound by jus
cogens norms.84 They contend that the character of such norms as being hierar-
chically superior to all other norms of international law leads to the conclusion
that the Council must respect them. This argument was also made by ad hoc
Judge Lauterpacht in his separate opinion in the Genocide case.85 The advent of
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the concept of jus cogens has not, however, led to amendments to the UN
Charter. Even if it is true that the Security Council may not derogate from jus
cogens, the question remains whether the category of jus cogens norms includes
obligations arising from the law of occupation. While it has been maintained
that such obligations do not appear to have the character of jus cogens norms,86

the ICJ, in its Advisory Opinion on the Legal Consequences of the Construction
of a Wall in the Occupied Palestinian Territory, did suggest that at least certain
norms of the law of occupation may have a peremptory character. The Court
held that all States are under an obligation not to recognize the illegal situa-
tion resulting from the construction of the wall, and that it is also for all
States to see to it that any impediment created by the construction of the wall
is brought to an end. This constituted an application of the principles in
Articles 40-41 of the ILC draft articles on State responsibility, which by their
own terms apply “to the international responsibility which is entailed by a seri-
ous breach by a State of an obligation arising under a peremptory norm of gen-
eral international law.” Coupled with the ICJ’s conclusion that the law appli-
cable to the Israeli-occupied territories includes the law of occupation, this
suggests that the latter may include peremptory norms. ICTY Trial Chamber II
explicitly held in its judgment in the Kupreškić case that: “most norms of inter-
national humanitarian law, in particular those prohibiting war crimes, crimes
against humanity and genocide, are also peremptory norms of international
law or jus cogens, i.e. of a non-derogable and overriding character.”87

Neither Article 25 nor Article 103 of the UN Charter provides that if the
Security Council derogates from particular rules of international law, it should
make clear which alternative regime applies. It is difficult to accept, however,
that the drafters of the UN Charter intended to create a legal vacuum when the
Council does derogate from international law. A legal argument could be made
that the Security Council should indicate an alternative standard on the
ground that, since it acts by delegation from the UN membership as a whole, it
cannot delegate powers to States without continuing to maintain close
scrutiny.88 It has moreover been argued that the Council must at all times retain
overall authority and control over the exercise of delegated powers under
Chapter VII.89 The determination by the Council that States may do certain
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things in Iraq that they would otherwise not be able to do constitutes such a del-
egation. The Council should, according to this argument, provide a standard on
the basis of which it can maintain scrutiny over the way in which the delegated
powers are being exercised. Another legal argument could be made that the
Security Council has an obligation to act in good faith. Article 2 (2) of the UN
Charter requires member States to fulfil their obligations under the Charter in
good faith. At first glance this requirement seems to concern member States
only, but read together with the first sentence of Article 2 it appears that it
could apply to the UN as well.90 In any event the principle applies to the mem-
ber States participating in the decision-making process of the organization. 

As Kirgis remarks, the principle of good faith is difficult to define, “but
at the very least, the principle seems to require the Council to act responsi-
bly when it carries out its Charter-based functions.” 91 It could be argued that
an open-ended derogation from the law of occupation is irresponsible behav-
iour on the part of the Council. Even if there was no legal obligation for the
Council to provide an alternative standard, it would be a wise policy choice
for it to do so. In this respect the case of UN peace support operations is
instructive. It has been claimed that the law of occupation is not applicable
to those operations because they are governed by an alternative legal regime,
i.e. a Security Council resolution.92 However, Security Council resolutions
generally do not provide a framework that establishes clear guidance for
practical questions raised by the administration of territory.

In sum, the Security Council can derogate from the law of occupation
at least with regard to non-peremptory norms, but if it does so it should pro-
vide an alternative standard of behaviour. 

Has the Security Council derogated from the law of occupation in the
case of Iraq?

Whether or not the Security Council has derogated from the law of
occupation in the case of Iraq is a matter of interpretation of Resolution 1483.
The principles applicable to such interpretation are underdeveloped.93
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The principal authoritative statement in this field is a passage in the ICJ’s
Namibia Advisory Opinion:

“The language of a resolution of the Security Council should be carefully
analysed before a conclusion can be made as to its binding effect. In view
of the nature of the powers under Article 25, the question whether they
have been in fact exercised is to be determined in each case, having
regard to the terms of the resolution to be interpreted, the discussions
leading to it, the Charter provisions invoked and, in general, all circum-
stances that might assist in determining the legal consequences of the res-
olution of the Security Council.” 94

An answer to the question whether the Council in Resolution 1483
altered the status of States contributing troops to the Stabilization Force is
not to be found in the terms of the resolution. On the one hand preambular
paragraph 14 suggests that the Council has changed the legal status of these
States. On the other hand operative paragraph 5 of the resolution “calls
upon all concerned to comply fully with their obligations under interna-
tional law including in particular the Geneva Conventions of 1949 and the
Hague Regulations of 1907”. This paragraph could be read to mean that
under the circumstances these conventions, which include the main body of
the law of occupation, are applicable to all States concerned, including
States working under the Authority. However, if preambular paragraph 14 is
considered to have constitutively determined that States working under the
Authority are not occupying powers, then in the case of those States “their
obligations” simply do not include the obligations of an occupying power.
They are nonetheless still bound to respect the provisions of the law of occu-
pation which are addressed to all States party to the Geneva Conventions,
including for example the obligation in Article 59 of the Fourth Geneva
Convention to permit the free passage of relief to the population of an occu-
pied territory.   

The discussions leading up to the adoption of Resolution 1483 are for
the most part not on public record. Much of the negotiating process of a
Security Council resolution characteristically takes place in informal consul-
tations. Nevertheless, the changes in the draft resolution suggest that the
Council did alter the status of troop-contributing States. As explained
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above, what ultimately became preambular paragraph 13 was changed during
the drafting of the resolution to attenuate the connection between these
States on the one hand and the US and the UK on the other.

The record of the Security Council meeting in which the resolution was
adopted can help with its interpretation,95 but in this particular case it does
not provide much guidance. One delegation made a clear distinction between
the occupying powers and member States which, in the near future, will be
involved in the rebuilding of Iraq.96 It did not specify whether these other
member States would, in the absence of the resolution, be occupying powers. 

Subsequent State practice which shows how the resolution is interpreted
by States more or less directly involved can be a supplementary means of inter-
pretation.97 As pointed out above, the Netherlands invokes Resolution 1483
in affirming its status as a non-occupying power. New Zealand appears to do
likewise. In a statement issued on 11 August 2003 the Prime Minister indi-
cated that Resolution 1483 provided the necessary multilateral cover for the
deployment of New Zealand troops in Iraq. She stated that: “Under
Resolution 1483, we can make a useful contribution without in any way
becoming an occupying power.” 98 On the other hand, in reply to questions
by members of Parliament the New Zealand Minister of Foreign Affairs
emphasized that his country’s troops would not be carrying out tasks charac-
teristic of occupying powers in the same way as the government of Denmark
has done. He stated that: 

“The proposed deployment of New Zealand Defence Force engineers is in
fact in response to Resolution 1483, which was passed, I think unani-
mously, by the United Nations. These engineers are not part of the occu-
pation forces. They are there to do the job that we said we would always
be there to do, and that is to assist the civil reconstruction of Iraq.” 99

This State practice indicates that at least certain States contributing
troops to SFIR considered that Resolution 1483 prevented them from
becoming occupying powers, which they might otherwise have been. 

From the terms of Resolution 1483 it is not clear whether the Security
Council intended to authorize the Authority to derogate from the law of
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occupation in the reconstruction of the Iraqi economy. Yet the language used
implies a broad role for the Authority in the reconstruction of Iraq. The
Coalition is called upon to “promote the welfare of the Iraqi people through
the effective administration of the territory”. In addition, the resolution
refers to a role for the Authority in promoting economic reconstruction, the
conditions for sustainable development, and legal and judicial reform. These
tasks would seem difficult to reconcile with the restrictions in the law of
occupation.100 According to Grant, this difficulty suggests that the Council
has created a “carve out” from the Hague Regulations and the Fourth
Geneva Convention.101 On the other hand, Resolution 1483 explicitly calls
upon all concerned to comply fully with their obligations under interna-
tional law, including in particular the Geneva Conventions of 1949 and the
Hague Regulations of 1907, without making an express exception for those
provisions that are difficult to reconcile with the reconstruction of Iraq. 

The record of the meeting at which Resolution 1483 was adopted
offers some evidence in support of the argument that part of the law of occu-
pation was set aside. The Spanish delegate stated that the resolution pro-
vided an appropriate legal framework for dealing with the special, anomalous
and grave situation, pointing out, among other things, that it contained
“guidelines for the conduct of the authorities that will be managing this tran-
sitional period in Iraq – and transparency in economic affairs is not the least
relevant of these guidelines.” 102 This statement implies that the law of occu-
pation was not deemed to be the only legal regime applicable. More specifi-
cally, Pakistan considered that the resolution included the delegation of cer-
tain powers by the Security Council to the occupying powers, represented by
the Authority.103 It could be argued that such a delegation would be unneces-
sary except if there were a need to derogate from existing international law. 

As mentioned above, subsequent State practice (as exemplified by the
Netherlands) would appear to suggest that Resolution 1483 has created a
“carve out” from the law of occupation.  In response to a question by a mem-
ber of the House of Lords concerning the legality of Order 39, a UK govern-
ment representative stated that the content of the Order was decided by the
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Iraqi Interim Governing Council and endorsed by the CPA.104 This could be
read as implying that the CPA could in certain circumstances derogate from
the law of occupation, provided the Iraqi authorities agreed. Indeed, para-
graph 4 of the resolution calls upon the Authority “to promote the welfare of
the Iraqi people through the effective administration of the territory”. This
suggests that the Authority should consult Iraqi representatives before taking
important decisions, since Iraqis are in the best position to determine what
promotes their welfare. However, this does not detract from the fact that the
ultimate decision, in this case the promulgation of Order 39, was made by
the Authority. 

Conclusion

The situation in Iraq has focused renewed attention on the law of
occupation. It is rare that States accept the status of occupying powers, as the
US and the UK have done. However, the adoption of Resolution 1483 com-
bined with the activities of the US, the UK and States assisting them in Iraq
has raised questions as to the relationship between that resolution and the
law of occupation. The Security Council, acting under Chapter VII of the
UN Charter, appears able to derogate from at least those rules of the law of
occupation which do not constitute peremptory norms of international law.
Claims that the Security Council has done precisely that in Resolution 1483
are neither clearly corroborated nor clearly dismissed by an analysis of the
resolution and the circumstances surrounding its adoption. The lack of clar-
ity in this respect has been lamented by commentators, who argue that the
Council should have set out a mandate of civilian and military responsibili-
ties and UN oversight that would eclipse much of occupation law with a
larger body of modern international law as a source of guidance in attaining
transformational objectives.105 I fully support that argument. If the Council
intends to derogate from international law in a resolution, it should do so
explicitly and determine the alternative regime to be applied. A decision as
important as derogating from the law of occupation should not be made
ambiguously. It is clear from the geopolitical situation at the time 
Resolution 1483 was adopted, however, that an explicit derogation was not
feasible. Such a determination could have been regarded as endorsing the
armed intervention in Iraq, which was unacceptable to several permanent
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members of the Council. In this respect an analogy between the Stabilization
Force in Iraq and UN-authorized peace support operations including ISAF
and KFOR is misleading.106 In the case of the latter, the Security Council has
set out clear mandates in enabling resolutions and has authorized the use of
all necessary means to achieve those mandates. In the case of the
Stabilization Force in Iraq, the Council in the first instance appears primarily
to have taken note of the factual situation of the US and UK as occupying
powers. Only in Resolution 1511 adopted on 16 October 2003 did the
Council authorize a multinational force under unified command to take all
necessary measures to contribute to the maintenance of security and stability
in Iraq.107 Resolution 1511 also expressly underscored the temporary nature
of the exercise by the Coalition Provisional Authority of the specific respon-
sibilities, authorities, and obligations under applicable international law rec-
ognized and set forth in Resolution 1483 (2003).108

The foregoing analysis leads to the conclusion that developments in
Iraq are not in themselves, as some maintain, an argument for revising the
existing law of occupation.109 That law remains an important framework for
addressing such situations. In exceptional cases in which it is considered too
restrictive, the Security Council may derogate from certain provisions. In a
case such as Iraq, where there are divergent views as to the legitimacy of the
events that have led to the occupation, there can be no derogation or only
an ambiguous one, and the States concerned will have only limited latitude
for reforms. More fundamental changes to the occupied territory’s political,
legal and economic system will have to be left to that territory’s population.
If such changes are considered necessary, power should be transferred to the
local population as soon as possible. In the present case, this means that
power should pass as soon as possible to the Iraqi people. And that is pre-
cisely what Resolution 1483 contemplated in its fourth preambular para-
graph, which expresses “resolve that the day when Iraqis govern themselves
must come quickly”.110
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110066 The analogy is made by Scheffer, ibid., p. 859.
110077 SC Res.  1511, 16 October 2003.
110088 Ibid., para. 1.
110099 Scheffer, op. cit. (note ), p. 859. See also D. P. Goodman, “The need for fundamental change in the law

of belligerent occupation”, Stanford Law Review, Vol. 37, 1985, p. 1573. 
111100 SC Res. 1483, preambular para. 4.
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Résumé

L’existentialisme en Irak : la résolution 1483 du Conseil de sécurité 
et le droit de l’occupation

Marten Zwanenburg

Le droit de l’occupation était une composante importante du régime juridique
applicable en Irak jusqu’au transfert de souveraineté au gouvernement intérimaire
irakien, en juin 2004. Les résolutions du Conseil de sécurité relatives à l’Irak, en
particulier la résolution 1483, constituaient, elles aussi, un élément significatif de
ce régime juridique, un élément qui n’était cependant pas nécessairement compati-
ble à tous égards avec le droit de l’occupation. L’auteur examine la relation entre le
droit de l’occupation et la résolution 1483 du Conseil de sécurité en Irak et la
question de savoir si – et le cas échéant, à quelles conditions – le Conseil de sécurité
peut déroger au droit de l’occupation. Il analyse à cette fin les articles pertinents de
la Charte des Nations Unies. L’article soulève ensuite une interrogation: le Conseil
de sécurité a-t-il effectivement dérogé au droit de l’occupation dans le cas de l’Irak?
Pour y répondre, l’auteur étudie la résolution 1483 ainsi que la pratique des États
en la matière. 
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The “Early Warning Procedure”1, colloquially referred to as
“Neighbour Procedure”, is a means employed by the Israel Defense Forces
(IDF) to arrest wanted persons in the West Bank and to avoid civilian and
military casualties. If the Israeli armed forces have knowledge of a wanted
person’s presence in a house, according to the “Early Warning Procedure” the
forces surround the house but do not enter it themselves. They then obtain
the assistance of local Palestinians, i.e. a neighbour who is persuaded to enter
the house. That person warns the occupants of the house, asks them to leave
it and requests the wanted person to surrender to the Israeli forces. If the
wanted person does not obey, the forces enter the house to arrest him. The
general idea of the “Early Warning Procedure” is to find a volunteer, who is
persuaded by words only, is not threatened, and has every possibility to
refuse. The person in question may not be ordered to perform military tasks
and may not assist in situations where he is liable to be injured.2 According
to the IDF, the “Early Warning Procedure” avoids civilian casualties, i.e. of
innocent house occupants, as well as injuries to soldiers who could be tar-
geted while approaching the house. Furthermore, it gives the Israeli armed
forces the possibility to operate in a manner attracting less attention: a loud
warning by megaphone is not necessary to evacuate the house. Thus, attacks
from the neighbourhood can be avoided.

Quite apart from the fact that it might not always be possible to fulfil
the preconditions set out above, as pressure might be put on civilians3 and
the danger of injury cannot be absolutely excluded,4 the legality of this
method is questionable in several respects. The legal background that has 
to be taken into account is determined by the Israeli occupation of the 
West Bank.

** Dipl. Jur., Research Fellow at the Institute of International Law, University of Göttingen.
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The normative framework: international humanitarian law 
and human rights law

The International Court of Justice has recently clarified that Israel is
still belligerently occupying the West Bank:

“The territories situated between the Green Line (…) and the former
eastern boundary of Palestine under the Mandate were occupied by Israel
in 1967 during the armed conflict between Israel and Jordan. Under cus-
tomary international law, these were therefore occupied territories in
which Israel had the status of occupying Power. Subsequent events in
these territories (…) have done nothing to alter this situation. All these
territories (including East Jerusalem) remain occupied territories and
Israel has continued to have the status of occupying Power.” 5

In contrast to this, the State of Israel claims that the West Bank has a
status sui generis, i.e. outside the law, as being neither part of Israeli territory,
nor formally occupied territory.6 According to the Israeli “Missing Revisioner
Theory”, in 1967 the West Bank was not the “territory of a High
Contracting Party” within the meaning of Article 2, para. 2, of the Fourth
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11 Other terms used are “Prior Warning Procedure” or “Advance Warning Procedure”, see Military Order

(Israel), “Advance Warning Procedure”, 26 November 2002, translation by B’Tselem <http://www.btselem.org/

english/legal_documents/advanced_warning_procedure.doc> (last visited 10 November 2004).
22 Military Order (Israel), “Advance Warning Procedure”, 26 November 2002, op. cit. (note 1).
33 See e.g. testimony of Ahmad Abd al-Qader Ahmad, in “Soldiers use Ahmad Asaf as a human shield in

Tulkarem refugee camp”, B’Tselem, 12 January 2004, <http://www.btselem.org/English/Testimonies/040112_

Ahmad_Assaf_Human_Shield.asp> (last visited 10 November 2004).
44 E.g. the case of Nidal Abu Mukhsan, who was killed by the person he was supposed to convince to sur-

render. See “The IDF continues to force Palestinians to serve as ‘human shields’ for soldiers in contempt of

High Court of Justice injunction”, B’Tselem, <http://www.btselem.org/english/testimonies/021226_human_

shields_update.asp> (last visited 10 November 2004).
55 ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory

Opinion of 9 July 2004, para. 78, available at <http://www.icj-cij.org/icjwww/idocket/imwp/imwpframe.htm>
(last visited 10 November 2004); see also Supreme Court of Israel, Beit Sourik Village Council v. The

Government of Israel et al., HCJ 2056/04, Judgment of 30 June 2004, para. 23, available at

<http://62.90.71.124/Files_ENG/04/560/020/a28/04020560.a28.pdf> (last visited 10 November 2004);

Ajuri v. IDF Commander, HCJ 7015/02, Judgment of 3 September 2002 (“Assigned Residence”), in Israel Law

Reports, 2002, pp. 2 and 12 ff.
66 David Kretzmer, The Occupation of Justice: The Supreme Court of Israel and the Occupied Territories,

State University of New York Press, New York, 2002, pp. 3234; Richard A. Falk; Burns H. Weston, “The rele-

vance of international law to Israeli and Palestinian rights in the West Bank and Gaza”, in Emma Playfair (ed.),

International Law and the Administration of Occupied Territories: Two Decades of Israeli Occupation of the

West Bank and Gaza Strip, Clarendon Press, Oxford, 1992, p. 131.
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Geneva Convention,7 as it had been occupied by Jordan since the 1948 War.
According to the State of Israel it was thus not occupied by Israel in 1967.
Consequently, Israel denies the direct applicability of the Fourth Geneva
Convention regarding that territory.8 However, “the whole of the international
community — except Israel”9 accepts that the Fourth Geneva Convention is
applicable de jure.10 The State of Israel agrees that the “humanitarian provisions”
laid down in the Convention are at least de facto applicable.11

In addition, Israel generally applies the 1907 Hague Regulations12

and the Israeli Supreme Court has recognized them as being customary
international law and thus part of Israeli law.13 Israel is furthermore bound
by the International Covenant on Civil and Political Rights (ICCPR),14
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77 Convention relative to the Protection of Civilian Persons in Time of War (Fourth Geneva Convention), 
12 August 1949, entry into force on 21 October 1950, Final Record of the Diplomatic Conference of Geneva of
1949, Federal Political Department, Berne, Vol. 1, pp. 297-330; reprinted in UNTS, Vol. 75, 1950, pp. 287-417;
Israel signed the Fourth Geneva Convention on 8 December 1949 and ratified it on 6 July 1951. The only reser-
vation Israel made refers to the use of the Red Shield of David as the emblem and distinctive sign of its medical
services, see “Reservations and declarations concerning the four Geneva Conventions of 12 August 1949”,
reprinted in Dietrich Schindler; Jirí Toman (eds), The Laws of Armed Conflicts: A Collection of Conventions,
Resolutions and Other Documents, 2nd ed., Sijthoff & Noordhoff, Alphen aan den Rijn, 1981, p. 506.

88 Yehuda Zvi Blum, “The missing revisioner: Reflections on the status of Judea and Samaria”, in Israel Law
Review, Vol. 3, 1968, pp.279-301; Meir Shamgar, “The observance of international law in the administered ter-
ritories”, in: Israel Yearbook on Human Rights, Vol. 1, 1971, pp. 265 ff.

99 Ardi Imseis, “On the Fourth Geneva Convention and the occupied Palestinian territory”, in Harvard
International Law Journal, Vol. 44, No. 1, 2003, p. 97.

1100 See e.g. Security Council Resolution 1435 (24 September 2002), UN Doc. S/RES/1435 (2002), on the
situation in the Middle East, including the Palestinian question; ICJ, op. cit. (note 5), paras. 89-101;
“Declaration on the Convention’s applicability to the occupied Palestinian territories”, High Contracting
Parties to the Fourth Geneva Convention, Geneva, 5 December 2001, reprinted in Journal of Palestine
Studies, Vol. 31, No. 3, 2002, pp. 148-150.

1111 See Supreme Court of Israel, op. cit. (note 5), pp. 12 ff.
1122 Regulations respecting the Laws and Customs of War on Land annexed to the Hague Convention (IV)

respecting the Laws and Customs of War on Land, 18 October 1907, entry into force on 26 January 1910, in
J.B. Scott (ed.), The Hague Conventions and Declarations of 1899 and 1907, 3rd ed., New York 1918, pp. 100-127
(English translation by US Department of State, with minor corrections by J. B. Scott); reprinted in American
Journal of International Law, Vol. 2, Suppl., 1908, pp. 97-117 (hereinafter 1907 Hague Regulations). 

1133 Supreme Court of Israel, Ayyoub v. Minister of Defence (Beth-El case), H.C. 606/78, H.C. 610/78, in
Piskei Din [Decisions of the Israeli Supreme Court], Vol. 33, No. 2, p. 133; English summary in Israel Yearbook
on Human Rights, Vol. 9, 1979, pp. 337 ff.; see also Thomas S. Kuttner, “Israel and the West Bank: Aspects of
the law of belligerent occupation”, in Israel Yearbook on Human Rights, Vol. 7, 1977, p. 171; Eyal Benvenisti,
The International Law of Occupation, Princeton University Press, Princeton, N.J., 1993, pp. 109 and 112.

1144 International Covenant on Civil and Political Rights (ICCPR), 19 December 1966, entry into force on 23 March
1976, in UNTS, Vol. 999, 1976, pp. 171-346; entry into force for Israel on 3 January 1992. The only reservation
Israel made concerns matters of personal status which are to be governed in Israel by religious law (Art. 23 of the
Covenant), available at http://www.unhchr.ch/html/menu3/b/treaty5_asp.htm (last visited 10 November 2004).

03_article_Otto  17.1.2005  8:34  Page 773



which is also applicable to Israeli authority exercised in the occupied 
territories.15

The following analysis will focus on the 1907 Hague Regulations and
the Fourth Geneva Convention. Reference will also be made to related
human rights questions.

Israel’s responsibility for order and security in the occupied territories

According to Article 43 of the 1907 Hague Regulations, an occupy-
ing power assumes responsibility for the occupied territory and its inhabi-
tants and is responsible for “l’ordre et la vie publics”.16 This provision is further
developed in Articles 29 and 47 ff. of the Fourth Geneva Convention.
Hence the occupying power has not only the right, but even the responsibil-
ity to take security measures. If a civilian is reasonably suspected of an
offence for which arrest would be an appropriate measure, an arrest is
allowed under international humanitarian law. This may involve the use of
force if necessary, but such security measures are always subject to the rule of
proportionality.17 As a precondition for the following considerations, we will
accept that the arrest of a wanted person in an occupied territory is legal and
that the means employed, i.e. the force used against that person, comply
with the requirements of proportionality. The present examination thus con-
cerns the rights of the person who might voluntarily warn the occupants of
the house in question as part of an otherwise legal action.
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1155 ICJ, op. cit. (note 5), paras. 110 f.; see also Jochen Abr. Frowein, “The relationship between human
rights regimes and regimes of belligerent occupation”, in Israel Yearbook on Human Rights, Vol. 28, 1998, 
pp. 6 and 11; Manfred Nowak, U.N. Covenant on Civil and Political Rights — CCPR Commentary, Engel, Kehl am
Rhein, 1993, Art. 2, para. 28.

1166 The common English translation differs from the authentic French version at this point and reads “public
order and safety”; compare e.g. Adam Roberts; Richard Guelff (eds.), Documents on the Laws of War, 3rd ed.,
Oxford University Press, Oxford, 2000, p. 81. This seems to be based on the semi-official English translation by
the US Department of State as given in James Brown Scott (ed.), The Hague Conventions and Declarations of
1899 and 1907, 3rd ed., Oxford University Press, New York, 1918, p. 123. A more adequate translation is con-
tained in American Journal of International Law, Vol. 2, Suppl., 1908, pp. 112 f., which refers to “public order
and life”. The correct translation is most likely the one proposed by Edmund H. Schwenk, “Legislative power of
the military occupant under Article 43, Hague Regulations”, in Yale Law Journal, Vol. 54, 1945, pp. 393 (foot-
note 1) and 398: “As the French term ‘la vie publique’ encompasses ‘social functions [and] ordinary transac-
tions which constitute daily life’ the term ‘public order and civil life’ seems to come closest to the meaning of
‘l’ordre et la vie publics’, whereas the term ‘l’ordre’ means ‘security or general safety’”. See also Benvenisti,
op. cit. (note 13), p. 7; Kretzmer, op. cit. (note 6), p. 58.

1177 Hans-Peter Gasser, “Protection of the civilian population”, in Dieter Fleck (ed.), The Handbook of
Humanitarian Law in Armed Conflicts, Oxford University Press, Oxford, 1999, pp. 214, 242 and 246; see also
Kretzmer, op. cit. (note 6), pp. 131 and 155.
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At first sight, the problem thus seems to be a factual one: how can it be
determined whether a person is truly voluntarily helping or is subject to any
kind of pressure? Cases in which the person in question felt “the barrel of a
rifle touching [his] back”18 are clearly illegal. But if certainty as to the volun-
tary character of the person’s actions could be achieved, why should that per-
son not help to avoid casualties? Nevertheless, legal questions arise even
before the factual question of the true voluntary character, for even though a
person helps voluntarily, that person’s rights could still be infringed in a way
rendering the action illegal. This would first be the case if an absolute prohi-
bition of the “Early Warning Procedure” existed under international human-
itarian or human rights law, and secondly if that person’s rights were
infringed in a disproportionate manner.

An absolute prohibition of the “Early Warning Procedure”

Civilians residing in the occupied territories are protected persons
within the meaning of Article 4, para. 1, of the Fourth Geneva Convention.19

They are, under Article 27, para. 1, of the Convention and customary
international law, entitled to respect for their persons and must be protected
against all acts of violence or threats thereof.20 According to Article 47 of
the Fourth Geneva Convention, protected persons in occupied territory
“shall not be deprived (…) of the benefits of the present Convention by any
change introduced, as the result of the occupation of a territory, into the
institutions or government of the said territory”. These benefits cannot even
be changed “by any agreement concluded between the authorities of the
occupied territories and the Occupying Power”. The rights guaranteed by the
Convention are thus not subject to the disposition of either the Occupying
or the Occupied Power.
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1188 Statement by Emil Darwazeh, quoted in Aryeh Dayan, “Refuse to be a human shield? No such thing —

mocking High Court rules, the IDF still put Palestinians in the way of danger”, on Haaretz.com, 7 July 2003

available at <http://www.haaretz.com/hasen/pages/ShArt.jhtml?itemNo=315128&contrassID=1> (last vis-

ited 10 November 2004).
1199 “Persons protected by the Convention are those who, at a given moment and in any manner whatso-
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Power of which they are not nationals.”; see Yuval Shany, “Israeli counter-terrorism measures: Are they

‘kosher’ under international law?”, in Michael N. Schmitt, Gian Luca Beruto (eds.), Terrorism and 

International Law: Challenges and Responses, International Institute of Humanitarian Law, 2003, p. 96
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Moreover, they are not even open to modification by the protected
persons themselves, as Article 47 is supplemented by a second layer of pro-
tection: Article 8 of the Fourth Geneva Convention stipulates that pro-
tected persons may not renounce the rights secured to them. Article 8 was
introduced to make clear that “States party to the Convention (…) could
not release themselves from their obligations towards protected persons,
even if the latter showed expressly and of their own free will that that was
what they desired.”21 It replaced an earlier draft possibly leaving room for the
interpretation that protected persons could renounce the benefits of the
Convention, provided that their choice was made completely freely and
without any pressure. The present wording was chosen to avoid the difficulty
of proving the existence of duress or pressure on persons renouncing their
rights.22 Thus, even a renunciation of rights by a protected person on his or
her own initiative is null and void. This principle, laid down in Article 8 of
the Fourth Geneva Convention, applies to the entirety of international
humanitarian law.23

The aforesaid provisions establish the background that has to be borne
in mind when examining the legality of the “Early Warning Procedure”.
There is no rule under international humanitarian law explicitly prohibiting
that procedure. However, it might fall under the prohibition on compelling
protected persons to serve in the Occupying Power’s armed forces or take
part in military operations and the prohibition of the use of human shields.

Compulsion of protected persons to serve in the occupying power’s
armed forces is prohibited 

Under Article 51, para. 1, of the Fourth Geneva Convention, pro-
tected persons may not be compelled to serve in the Occupying Power’s
armed or auxiliary forces, nor may the Occupying Power use pressure or prop-
aganda to achieve voluntary enlistment. This prohibition is a universally
recognized basic principle of the laws of war.24 It is absolute and permits no
derogation,25 and is included in the catalogue of war crimes of the Rome
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2211 Jean S. Pictet, Oscar M. Uhler, Henri Coursier (eds), The Geneva Conventions of 12 August 1949:

Commentary, Vol. 4: Geneva Convention relative to the Protection of Civilian Persons in Time of War, ICRC,

Geneva, 1958, p. 74.
2222 Ibid., pp. 74 ff.
2233 Gasser, op. cit. (note 17), p. 252.
2244 Pictet, op. cit. (note 21), p. 292; Gasser, op. cit. (note 17), p. 263. 
2255 Pictet, ibid., p. 293; Gasser, ibid., p. 263.
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Statute of the International Criminal Court (ICC).26 While Article 23 (h),
para. 2, of the 1907 Hague Regulations only forbade forced participation of
nationals of the hostile party in operations of war directed against their own
country, the Fourth Geneva Convention extended the scope of the prohibi-
tion: it refers to all recruitment and enlistment in the armed forces of the
Occupying Power, whatever the theatre of operations and whoever the
opposing forces might be, including resistance movements operating within
the occupied territory.27

At first sight it might seem unlikely that the help of the “Early Warner”
on an ad hoc basis falls under this prohibition. The wording “serve in its
armed forces” and “servir dans ses forces armées” apparently relates to some-
thing more durable than bringing a message to the residents of a house.
However, the object of this prohibition is to protect the inhabitants of an
occupied territory from actions offensive to their patriotic feelings and from
attempts to undermine their allegiance to their own country.28 Protected per-
sons should not be subjected to an unbearable loyalty conflict.29 For example,
the use of a protected person in an operation against the forces with whom
that person identifies or sympathizes amounts to a serious attack on human
dignity and causes serious mental suffering or injury.30 Furthermore, a person
supporting the Occupying Power’s forces, even on a single occasion, will very
likely be stigmatized as a “collaborator”. Such a person might, at least in the
perception of the other civilians, have changed sides. Thus, even an isolated
supporting action runs counter to the purpose of Article 51, para. 1, of the
Fourth Geneva Convention.

Another important factor that has to be taken into account is the rule
preventing protected persons from renouncing the rights secured to them.
Read in connection with Article 8 of that same Convention, the said
Article 51, para. 1, amounts to an absolute prohibition of the “Early
Warning Procedure”: it bans not only forced service in the Occupying Power’s
armed forces, but also propaganda for voluntary service. It thus covers pub-

2266 Article 8.2 (a) (v) of the Rome Statute of the International Criminal Court (ICC Statute), 17 July 1998,

entry into force on 1 July 2002, UN Doc. A/CONF.183/9; reprinted in UNTS, Vol. 2187, 2002, pp. 90-158; ILM,

Vol. 37, No. 5, 1998, pp. 1002-1069.
2277 Pictet, op. cit. (note 21), p. 293; Gasser, op. cit. (note 17), p. 263.
2288 Pictet, ibid., p. 293.
2299 Michael Bothe, “War crimes”, in Antonio Cassese, Paola Gaeta, John R.W.D. Jones (eds.), The Rome

Statute of the International Criminal Court: A Commentary, Oxford University Press, Oxford, 2002, p. 394.
3300 ICTY, Prosecutor v. Tihomir Blaškić, Case No. IT-95-14-A (Appeals Chamber, Judgment of 29 July 2004),

para. 597.
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licity aimed at the population of an occupied territory, i.e. by radio or televi-
sion. Such means used to influence protected persons seem rather harmless
compared to the situation a neighbour faces when asked to serve as an “Early
Warner”. That request is not addressed to the general public, but is made
directly to one specific person. It is not transmitted by an anonymous
medium such as radio or television, but is most likely made to him by several
heavily armed members of the Occupying Power’s armed forces. Nor is it an
invitation he can think over for some time, but a request he must decide on
that very moment. These factors add up to a considerable amount of pressure
imposed on the person in question. The previous practice of the Israeli
armed forces has shown that the possibility of a negative answer might not
even be taken into account.31

Prohibition on compelling protected persons to take part 
in military operations

Protected persons can under certain conditions be compelled to work.
However, under Article 51, para. 2, of the Fourth Geneva Convention,
work that would oblige them to take part in military operations is excluded.
This rule, already formulated in Article 52 of the 1907 Hague Regulations,
is also contained in the ICC Statute’s list of war crimes.32 Protected persons
may not be ordered to contribute to military operations.33 This covers opera-
tions against their own country or another State, as well as actions against
resistance and partisans in the occupied territory.34

The said prohibition is intended to ensure that civilians who are com-
pelled to work by the occupying authorities always retain their status as civil-
ians.35 This is not the case as regards the “Early Warning Procedure”, for the
protected person becomes part of a military action by the occupying forces.
Even though the reason for the arrest of the wanted person may be of a penal
nature or based on security considerations, the forces performing that action
are the Occupying Power’s armed forces. This association with them can
endanger the protected person, who may meet with armed opposition36 or
become the victim of a booby trap. Such risks are typically taken by combat-
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3311 Dayan, op. cit. (note 18).
3322 Article 8, para. 2, lit. b (xv) ICC Statute.
3333 ICTY, op. cit. (note 30).
3344 Gasser, op. cit. (note 17), p. 264.
3355 Ibid.
3366 E.g. the case of Nidal Abu Mukhsan, op. cit. (note 4).
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ants, not civilians. The “Early Warning Procedure” uses civilians to avoid
those risks and thus shifts the front line of hostilities into the midst of the
civilian population.

Nonetheless, the wording of Article 51, para. 2, might suggest that
protected persons may not be compelled to take part in military operations,
but that room is left for voluntary participation.37 Again, this prohibition has
to be read in close connection with the said Convention’s Article 8. While
it is expressly prohibited to force a civilian to take part in a military opera-
tion, Article 8 is meant to preclude forced participation in the guise of vol-
untary participation. It follows that the prohibition in Article 51, para. 2,
must amount to a general prohibition on civilians taking part in military
operations.

This more extensive interpretation finds support in the phrasing of
Article 51: the general rule is that “[t]he Occupying Power may not compel
protected persons to work” unless certain conditions are fulfilled. Thus,
compelling protected persons to work is permissible only as an exception.
Article 51, para. 2, spells out this exception, i.e. the kind of work the persons
in question may be compelled to do. The exception does not include military
operations, a fact that is further clarified. Under Article 8 of the Fourth
Geneva Convention, protected persons cannot renounce these limitations,
i.e. a person compelled to work cannot voluntarily agree to do work other
than that specified in Article 51, para. 2 thereof. Hence a person compelled
to work cannot agree voluntarily to take part in military actions. It would
consequently be somewhat surprising if this did not hold true for a person
who agreed to work voluntarily at the start, and later took part in a military
operation.

Prohibition on the use of human shields

Under Article 28 of the Fourth Geneva Convention it is absolutely
forbidden to use civilians as shields; they may not be used to render certain
points or areas immune from military operations. Yet one aim of the “Early
Warning Procedure” is to avoid injuries to soldiers who could be targeted
while approaching the house, e.g. by booby traps, or while surrounding the
house and drawing attention to themselves by using a megaphone to warn
the residents in it.
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3377 Hilaire McCoubrey, International Humanitarian Law: Modern Developments in the Limitation of Warfare,

2nd ed., Ashgate, Aldershot, 1998, p. 200.
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It is questionable whether such attacks on the occupying forces are
covered by the term “military operations”, which seems to refer first and fore-
most to acts of warfare committed by the enemy’s military forces. But it also
covers acts of war by groups such as volunteer corps and resistance move-
ments, which are placed in the same category as the regular armed forces
under Article 4, paragraphs 2, 3 and 6, of the Third Geneva Convention.38

The aforesaid prohibition also applies to occupied territory.39 However, civil-
ians who spontaneously attack occupying forces neither fulfil the require-
ments of the said article’s paragraph 2 in terms of command responsibility
for subordinates and distinctive signs, nor are they members of armed forces
within the meaning of its paragraph 3, nor do they constitute a levée en
masse in accordance with its paragraph 6. Thus, at first sight, the “Early
Warning Procedure” would not amount to the use of civilians as shields,
since it serves as protection against persons not covered by Article 4 of the
Third Geneva Convention.

However, the scope of this prohibition is broader: civilians may not be
used in order to gain a military advantage or secure a military operation.40

While it remains questionable whether security measures by the occupying
forces represent a “military advantage”, they surely have to be regarded as
“military operations”, for they are performed by the Occupying Power’s armed
forces and not by any kind of security force provided by the occupied popula-
tion. It is not clear whether they are law enforcement measures or further the
military aims of the Occupying Power. In the case of the “Early Warning
Procedure” a civilian is exposed to danger in order to help the military forces
achieve their aims and reduce the risks taken by them. Therefore the person
helping voluntarily is indeed serving as a shield, perhaps not in the classic
sense, but he does nevertheless diminish the risk of an attack on the military
forces in that he is a civilian and is less likely to be attacked in that kind 
of situation.

The fact that according to the “Early Warning Procedure” the civilian
helps voluntarily loses its relevance, first if Article 8 of the Fourth Geneva
Convention is taken into account and, secondly, if the situation is viewed
from the standpoint of a potential attacker. In the latter’s perception, it is
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not possible to distinguish a volunteer from a human shield under duress.
This results in exactly the kind of conflict the prohibition of human shields
is meant to avoid: the need to decide between attacking one’s equals or
refraining from an attack.

To sum up, the prohibition on compelling protected persons to serve in
the Occupying Power’s armed forces might at first sight not amount to an
absolute prohibition of the “Early Warning Procedure”. However, if the ban
on propaganda to obtain voluntary service and Article 8 of the Fourth
Geneva Convention are taken into account, it becomes clear that the “Early
Warning Procedure” violates that prohibition. This becomes even more evi-
dent when paragraphs 1 and 2 of Article 51 are read in context: it is prohib-
ited not only to force protected persons to participate in military operations,
but also to use publicity in order to obtain voluntary service. The tenor of this
is that a protected person may not be used in a military context. If the ban on
the use of propaganda is taken seriously, he cannot even be asked to partici-
pate. Moreover, under Article 8 of the Fourth Geneva Convention the limi-
tations imposed by the above prohibition cannot be renounced by protected
persons, as that would render possible the abusive use of “forced volunteers”.

While this might still be subject to further discussion in terms of “real
volunteers”, the fact that the use of civilians as human shields is prohibited
means that the “Early Warning Procedure” infringes upon international
humanitarian law. Even a perfectly voluntary “human shield” falls under this
prohibition, as it is not possible for third persons to distinguish volunteers
from non-volunteers. Thus, the “Early Warning Procedure” violates Article 51
of the Fourth Geneva Convention as well as the said prohibition.

The human rights perspective

The situation differs if considered from a human rights perspective: the
right at stake is the right to life, as laid down in Article 6 of the ICCPR.41

This right is not guaranteed in an absolute manner. “Lawful acts of war” are
not prohibited by Article 6 “if they do not violate internationally recog-
nized laws and customs of war.”42 The illegality of the “Early Warning
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Procedure” is, as shown above, a direct result of the special situation of occu-
pation. The authority of a State to limit the rights of the persons within its
jurisdiction is broader than that of an Occupying Power with regard to pro-
tected persons, for in human rights law there is no prohibition of voluntary
renunciation of protection comparable to Article 8 of the Fourth Geneva
Convention. It is true that States are obliged to take positive measures to
ensure the right to life.43 This does not, however, comprise a duty to protect
individuals from any risk they take voluntarily.44 Thus, the persons them-
selves have to assess the risks they take. The present issue is an example of
international humanitarian law providing for a higher standard of protection
than human rights law. In this context, the international humanitarian law
rules are the leges speciales and prevail over the human rights norms.45

A different approach: proportionality considerations

The foregoing analysis has shown that various international humani-
tarian law rights and human rights are affected by the “Early Warning
Procedure”. This list is supplemented by Article 27, para. 1(2), of the
Fourth Geneva Convention and customary international law, which states
that protected persons “shall be protected especially against all acts of vio-
lence or threats thereof”.46 All acts that might cause unjustifiable harm to a
civilian must be avoided.47 The prohibition of physical or moral coercion, in
particular to obtain information, that is laid down in Article 31 of the
Fourth Geneva Convention and Article 44 of the 1907 Hague Regulations,
and the prohibition on forcing enemy nationals to act as a guide for invading
enemy forces48 follow the same pattern: the use of protected persons against
their will in any manner to achieve military advantages is either prohibited
or subject to limitations.
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Even without an absolute prohibition, the “Early Warning Procedure”
could be illegal, as the infringement of any rights of the civilian in question
is subject to proportionality: in jus in bello proportionality is used to control
permitted harm to others.49 This principle applies not only to military opera-
tions, where it requires that the losses and damages caused must not be
excessive in relation to the direct military advantage anticipated,50 but also
to the exercise of authority and security measures by the military commander
in an area under belligerent occupation.51 “Indeed, every Israeli soldier car-
ries in his pack both the rules of international law and also the basic princi-
ples of Israeli administrative law that are relevant to the issue.”52 This
includes the principle that the means used to realize the legitimate objective
have to be of a proper proportion to their costs.53

Legitimate objectives to be achieved by the “Early Warning Procedure”

The “Early Warning Procedure” is designed to achieve several objec-
tives. The main objective of the whole operation is to arrest the wanted
person. There are several others, which might vary in priority, namely to
cause as few civilian casualties as possible, to suffer as few casualties in
the armed forces as possible, and to act quietly and thus avoid attacks by
third parties.54

The “Early Warning Procedure” as an appropriate means 
to achieve these objectives

This procedure is probably an appropriate means of arresting the
wanted person, either because he gives himself up to the armed forces or
because they enter the house after the warning. It is unlikely that the warn-
ing will enable the wanted person to flee, as the house is surrounded.
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At first sight the “Early Warning Procedure” procedure is likely to
cause only few civilian casualties, as long as the civilian occupants of the
house in question trust the forces and leave the house voluntarily. On the
other hand, if those occupants or the wanted person put up any resistance,
there might be an additional civilian victim, as the “Early Warner” is drawn
into the fighting.55 Also, he might trigger a booby trap and thus be the first
civilian victim even before delivering his message. However, a person from
the neighbourhood might know about the booby traps and therefore be able
to avoid them. But even a successful “Early Warner” may well be stigmatized
as a “collaborator” and subjected afterwards to reprisals by members of his
community. The relevant troop commander has to take all these factors into
account in order to ensure that the person in question is not injured.56 A reli-
able prognosis seems hardly possible.

The “Early Warning Procedure” is certainly appropriate to avoid fur-
ther casualties among the Israeli armed forces. As already pointed out above,
they do not have to approach the house themselves and thus do not run the
risk of being attacked from it or triggering a booby trap. They can also pro-
ceed very quietly, as no megaphone warning is given. Thus, the said proce-
dure is a suitable means to achieve the legitimate objectives.

Less injurious means

There might, however, be other less injurious means to achieve the
same aims. The first is that the forces could enter the surrounded house with-
out any warning. This strategy is probably appropriate to arrest the wanted
person. The risk of him managing to flee because he is confused with the
civilian occupants of the house is no greater than in the case of the “Early
Warning Procedure”, as the house is nevertheless surrounded by armed
forces. But this method is very unlikely to keep civilian casualties to a mini-
mum. At the time the forces enter the house and fighting might start, all
civilian occupants are still in it. They might be confused with the wanted
person and thus injured or killed during the attempt to arrest him. They
might also be injured or killed by means such as gunfire or explosives used by
the wanted person to defend himself. The risk of civilian casualties is there-
fore much higher than with the “Early Warning Procedure”, even if the
absence of the “Early Warner” means that he at least will not be an addi-
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tional victim. So entry without warning is no less harmful to civilians than
the “Early Warning Procedure”. The same might apply in terms of the casu-
alties suffered by the Israeli forces: it is at least possible that more soldiers are
injured or killed, e.g. by booby traps or if the startled civilian occupants try to
defend themselves. Moreover, the number of persons taking part in such an
operation is higher. So even though this alternative method does not pro-
voke more attacks by third parties, it is less suitable to achieve the desired
aims than the “Early Warning Procedure”.

Secondly, the forces could enter the surrounded house after a warning
is given by megaphone. This tactic is just as appropriate to arrest the wanted
person as the other methods. As long as the civilian occupants trust the
Israeli forces’ warning and leave the house, the risk of civilian casualties
should be the same, with one exception — since no civilian “Early Warner”
is required, at least one person less is exposed to possible injury. Admittedly,
the residents are arguably less likely to leave the house, but on the other
hand no civilian runs the risk of triggering a booby trap. It is questionable
whether this method is likely to result in fewer casualties among the armed
forces, for the manner in which they have to approach the house and the risk
of fighting or being struck by a booby trap while trying to arrest the wanted
person there are the same as in the case of an “Early Warner”. On the other
hand, by giving a megaphone warning the armed forces draw attention to
their operation and thus invite attacks from third parties in the neighbour-
hood. This method is at least in that regard less appropriate than the “Early
Warning Procedure”.

Proportionality “in the narrow sense”

As shown above, the second alternative method, i.e. to surround the
house, warn by megaphone and enter the house afterwards, is only less
appropriate insofar as it increases the risk of the Israeli forces being attacked
from the surrounding area. No other alternative offers absolutely the same
possibilities to achieve the aims. The question therefore arises whether the
risk for the civilian involved in the “Early Warning Procedure” is duly pro-
portionate to the advantages of that method.

In weighing up the danger for a civilian totally unconnected to the
events against a reduced risk for the security forces, whose very task it is to
take such risks, the scales should always tilt in favour of the civilian’s rights.
What the Israeli armed forces seem to be doing is to shift those risks away
from themselves by using civilians, which not only endangers the civilian

RICR Décembre IRRC December 2004 Vol. 86 No 856 785

03_article_Otto  17.1.2005  8:34  Page 785



concerned but might also lead to subsequent local reprisals against him. The
front line of the conflict is thus transferred into the midst of the civilian pop-
ulation. This cannot be deemed proportionate if the values of international
humanitarian law, the essence of which is to keep civilians separate from
military measures by the Occupying Power, are taken into consideration. This
conclusion is supported by the findings of the Israeli Supreme Court in its
Separation Fence Decision;57 if a possible alternative method, even though
its benefit will be somewhat smaller than that of the former one, causes sig-
nificantly less damage, the original act is disproportionate.58 As stated, the
possible alternative of giving a warning by megaphone increases the risk for
the armed forces and is thus of less benefit in that regard. It is not of any less
benefit, however, in terms of its main objective: it is suitable to achieve the
arrest of the wanted person. The lesser benefit applies only to the possible
“costs” for the Israeli armed forces in doing so. On the other hand, this
method is significantly less harmful to the person whose rights are at stake:
the “Early Warner” is not endangered, since he is not needed. The “Early
Warning Procedure” is therefore not proportionate, for it is possible for the
forces to achieve their aims with a slightly increased risk for themselves, but
without any danger for the civilian who has nothing to do with the events.

Conclusion

In the author’s opinion, the “Early Warning Procedure” infringes both
Article 51 of the Fourth Geneva Convention and the prohibition on the
use of human shields and is thus a means absolutely prohibited by interna-
tional humanitarian law.

Even if this conclusion is not accepted, the “Early Warning Procedure”
violates the principle of proportionality. While it may be an appropriate
means to achieve the legitimate aims discussed above, the two factors to be
weighed up against each other are the safety of a person with no connection
whatsoever to the events and the safety of the armed forces. As it is possible
for the latter to achieve their aims at a higher risk for themselves but without
any harm at all to the civilian in question, the outcome must be the following:
the “Early Warning Procedure”, even if it is not subject to an absolute prohi-
bition, is not a proportionate means under international humanitarian law.
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Résumé

À la fois voisins et boucliers humains ?

La «procédure d’alerte précoce» des forces armées israéliennes et le
droit international humanitaire 

Roland Otto

La «procédure d’alerte précoce» permet aux forces armées israéliennes d’ob-
tenir l’assistance d’un civil volontaire, à savoir un voisin, pour arrêter une per-
sonne recherchée dans les territoires occupés. L’auteur rappelle que les personnes
protégées ne peuvent pas renoncer aux droits que leur confère la IVe Convention de
Genève. Il soutient ensuite que cette pratique viole l’interdiction qui est faite d’obli-
ger des personnes protégées à servir dans les forces armées de l’occupant et à parti-
ciper aux opérations militaires, ainsi que celle d’utiliser des boucliers humains.
Dans ce contexte, le droit international humanitaire est une lex specialis du droit
des droits de l’homme. En outre, la procédure viole le principe de la proportionna-
lité, car les forces armées peuvent atteindre leurs objectifs en prenant elles-mêmes
des risques accrus, sans faire courir un danger au civil en question. 

RICR Décembre IRRC December 2004 Vol. 86 No 856 787

03_article_Otto  17.1.2005  8:34  Page 787



As States tend not to be willing to push for the further codification of
international humanitarian law and, especially, of mechanisms of implemen-
tation, the question is posed as to which developments have been made in
the abutting bodies of law and how they influence international humanitar-
ian law.1 Particular attention must be paid to international human rights law,
as today human rights are an integral part of international law for the com-
mon welfare of humanity and represent common values that no State may
revoke, even in times of war.2 While international humanitarian law and
human rights law vary in terms of origin and the situations in which they
apply, the two bodies of law share the objective of protecting and safeguard-
ing individuals in all circumstances. 

Relationship between international humanitarian law 
and human rights law 

Classic international public law recognized the separation between the
law of peace and the law of war. Depending on the state of international rela-
tions, either the corpus juris of the law of peace or that of the law of war was
applied. The adoption of the United Nations Charter in 1945 and of subse-
quent major human rights documents changed this surgically clear division.
Since then there have been norms which are valid both in peacetime and in
times of war. As with every innovation, this development was not immedi-
ately accepted by all. In particular, those who subscribed to the so-called sep-
aration theory rejected the application of human rights norms during armed
conflicts with the argument that they and the norms of the jus in bello were
two separate fields, which could not be applied at the same time.3 This posi-
tion is rather surprising because, in classic international public law, human
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rights considerations — on the basis of natural law — were taken into
account. In this vein, Bluntschli argued in 1872 that the declaration of war
did not rescind the legal order but “on the contrary, we recognize that there
are natural human rights that are to recognized in times of war as in peace-
time ...”.4 Furthermore, the 1907 Hague Convention on Land Warfare refers
to the parties to the treaty as “[a]nimated by the desire to serve, even in this
extreme case, the interests of humanity”.5 In the light of these statements
one can have doubts about the justification of the separation theory. 

Yet the separation theory seems to have supporters even nowadays. For
instance, the well-known Handbook of Humanitarian Law does not deal at all
with the topic “human rights in armed conflicts”.6 In this regard, it may be
argued that the handbook lags behind the leading opinion expressed by the
International Court of Justice in the “Nuclear Weapons Advisory Opinion”7

and “Legal Consequences Advisory Opinion”.8 In these Advisory Opinions the
Court clearly rejected the position that the International Covenant on Civil
and Political Rights (ICCPR) of 19 December 1966 could only be applied in
peacetime. The wording of relevant human rights treaties supports the ICJ
jurisprudence on the subject. Indeed, these treaties contain clear stipulations
concerning the observance of human rights obligations by States Parties in
times of armed conflict. For example, Article 15 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms (ECHR) 
of 4 November 1950 deals with the fate of human rights norms in situations in
which the life of a nation is threatened by war or other public emergencies.
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Under such circumstances the respective State Party is allowed to “take
measures derogating from its obligations under this Convention”. However,
the human rights enshrined in the ECHR may be limited only to the extent
strictly required by the exigencies of the situation. Some of the rights explic-
itly mentioned in the foregoing articles may not be derogated from (inter alia
the right to life, the freedom of belief and the prohibition of torture). These
human rights are called non-derogable, which means that they are to be
applied in all circumstances, without exception. The traditional imperme-
able border between international humanitarian law, which applies during
armed conflicts, and the law of peace is thereby crossed. This “crossing of the
border” is further supported by Article 3 common to the Geneva Conventions
of 12 August 1949 containing a list of rights which are to be protected in all
circumstances. Interestingly, these rights broadly cover the non-derogable
human rights. This very configuration is what led academics to draft the
“Turku Declaration”,9 which called for the legal grey zones — in the border
areas of the law of peace and the law of war — to be filled by the cumulative
application of human rights law and international humanitarian law, thereby
guaranteeing at least minimum humanitarian standards.10

The ECHR is not the only instrument referring to the applicability of
human rights in wartime. A further regional human rights instrument, the
American Convention on Human Rights of 22 November 1969, lists in its
Article 27 non-derogable rights which cannot be abrogated in times of war.
Universal human rights treaties also refer to non-derogable rights. For exam-
ple, Article 4 of the ICCPR includes an emergency clause similar to that for-
mulated in regional instruments. 

All these human rights instruments show that human rights are an
intrinsic part of the legal rules governing wars and other emergency situa-
tions. Taking into account the obligation of States to respect non-derogable
rights in all circumstances, according to human rights instruments and the
final document of the First World Conference on Human Rights in Teheran
in 1968, Cerna concluded in 1989 that international public law had already
been “transformed into a branch of human rights law and termed ‘human
rights in armed conflicts’”.11
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The Convention on the Rights of the Child (CRC) adopted in 1989
impressively corroborates this view. Here the substantial overlap between inter-
national human rights protection and international humanitarian law becomes
obvious. Article 38(1) of that Convention obliges the States Parties to under-
take to respect and ensure respect for rules of international humanitarian law
that deal with the protection of children. Thus a human rights treaty, normally
applicable in peacetime, contains provisions that are not only applicable in
armed conflicts but are also enshrined in the law regulating armed conflicts.
The regulations are even more detailed because Article 38 (2), (3) and (4)
repeats the standards laid down in Article 77 of Additional Protocol I to the
Geneva Conventions that restricts the recruitment and participation of chil-
dren in armed conflicts. Those standards, adopted in 1977, permit the recruit-
ment and direct participation of children from the age of fifteen onwards. 

This undoubtedly unsatisfying standard in the CRC of 1989 runs
counter both to the progressive codification of international public law and
to the goal of the Convention, which, according to Article 3, is to ensure
that the “best interests” of the child (defined in Article 1 as a person below
the age of eighteen years) are protected. It is most unlikely that it is in the
interest of a child aged fifteen to take direct part in hostilities. 

This contradiction has been severely criticized in legal literature.
Particularly at issue is why the 1989 Convention on the Rights of the Child,
which was drawn up more than a decade after the adoption of the Additional
Protocols to the Geneva Convention and marks considerable progress in
codification of the protection of the individual, contains no protection
exceeding that of Article 77 of  Additional Protocol I.12 This failure is all the
more regrettable because, when the CRC was being negotiated, the oppo-
nents of the relevant improvement in child protection (in particular the
USA, Iran and Iraq) had not put forward a very sturdy legal argument. As a
matter of fact, the USA was of the opinion that neither the General
Assembly nor the Human Rights Commission were suitable fora for the revi-
sion of existing international humanitarian law.13

However, the American argument, which is based on the aforemen-
tioned traditional separation of the law of peace and the law of war, is not
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convincing, for the CRC was intended to be a new, independent treaty and
not a revision or amendment of international humanitarian law. It can more-
over also be argued that obligations over and above the general standards
should have been laid down for the States party to the new instrument, as is
definitely possible in treaty law. Since many feared a lowering of standards,
the American argument was not further discussed. The USA later departed
from its (untenable) position when, in 1992, it signed the Optional Protocol
on the involvement of children in armed conflict to the CRC. This
Protocol, adopted in 2000 through Resolution 54/263 of the UN General
Assembly, obliges the States Parties to take all feasible measures to ensure
that children under the age of 18 do not take a direct part in hostilities. It
entered into force on 12 February 2002 and has to date been ratified by 
52 States. This means that, at least where these States are concerned, the
standard of protection is higher than that propounded in international
humanitarian law.14

The example of the CRC demonstrates not only that the law of peace
and the law of war overlap but also that, when examining which duties are
incumbent on a State in times of armed conflict, it is not possible to avoid
taking international human rights law into consideration. This situation
alone justifies speaking of a convergence of both bodies of law which is more
far-reaching than only “a natural convergence of humanitarian principle
underlying these two bodies of law.”15 Convergence here means an overlap in
terms of the scope of protection. However, the distinction between the two
areas of law, which is primarily procedural, must be borne in mind.16

The convergence approach opens the possibility for the cumulative applica-
tion of both bodies of law.
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The cumulative application of human rights law and humanitarian law 

Some obligations in human rights treaties remain in force during
armed conflicts. The result is undoubtedly a substantial overlap of both bod-
ies of law. However, the response of legal opinion to this situation differs.
Some authors argue against “advocating a merger of the two bodies of inter-
national law” and speak of the theory of complementarity.17 According to
this theory, human rights law and international humanitarian law are not
identical bodies of law but complement each other and ultimately remain
distinct. This is undoubtedly true, but the point is that they do overlap.

Although the ICRC has in the past approached the subject cautiously,
it is nowadays involved in the establishment of common values that tran-
scend legalistic arguments and distinctions. For example, it has published a
special edition of the Review on the convergence of international humanitar-
ian and human rights law.18 The somewhat more assertive convergence the-
ory is gaining in influence. It goes further than mere complementarity and
aims at providing the greatest effective protection of the human being
through the cumulative application of both bodies of law. Reference can
consequently be made to one unified complex of human rights beneath dif-
ferent institutional umbrellas.19

A glance at the most recent State practice shows that this is not merely
theory. Examples are Kuwait in 1991 and Iraq in 2003-2004. The cumulative
application of both bodies of law during the armed conflict in Kuwait was both
“feasible and meaningful” and clarified the practical meaning of the conver-
gence theory applied to the occupying regime in Kuwait in 1990/91.20 Parallels
can be drawn between this and the situation in Iraq in 2003-2004. Security
Council Resolution 1483 (2003), which lays down the basic principles for the
occupation and reconstruction of Iraq, requires all “involved” to fulfil their
obligations under international law, especially those according to the Geneva
Conventions (para. 5), and requests the Secretary-General’s Special
Representative for Iraq to work for the promotion of human rights protection
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(para. 8 g)). It goes without saying that such duties require the cumulative
application of international humanitarian law and human rights law. With
regard to cumulative application, three points need to be underscored: 

(i) The interpretation of rights and duties must refer to both areas of law. It
is, for example, difficult to interpret the term “inhuman treatment”
found in human rights law in any other way than according to the
requirements of the Third Geneva Convention, as it has a specific
meaning in the context of a prisoner-of-war camp. On the other hand
the requirements of paragraph 1(c) of Article 3 common to the four
Geneva Conventions could not be fulfilled, after considering “the legal
guarantees deemed imperative by civilized nations” in criminal proceed-
ings, without applying the human rights instruments.

(ii) Human rights law strengthens the rules of international humanitarian
law by providing a more exact formulation of State obligations. Thus
the duties arising from Article 55 of the Fourth Geneva Convention
and pertaining to health care have to be applied in the light of the
right to health contained in the International Covenant on Economic,
Social and Cultural Rights.21 In the separation of rape, as a method of
war and as prohibited by international humanitarian law, from torture,
the human rights law provisions of the UN Convention against
Torturemust necessarily be resorted to.22

(iii) International humanitarian law brings human rights law into effect by
spelling out, for example, the duties regarding missing persons. Even
though “disappearances” undoubtedly represent a serious human rights
violation, the relevant law regarding the obligations of States in such
cases is very underdeveloped. In times of armed conflict, the occupying
power is obliged by the Third and Fourth Geneva Conventions to pro-
vide information about detained persons, including notification of the
death of detained persons and the possible causes thereof, and to search
for persons whose fate is unknown.23

In a report to the Security Council entitled “On the Protection of
Civilians in Armed Conflict”,24 the UN Secretary-General voiced his opinion
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on the cumulative application of all norms which protect the individual, at
least those civilians as defined in the Geneva Conventions and their
Protocols. He recommended States to ratify equally the relevant instruments
of international humanitarian law, international human rights law and
refugee law, as all three are “essential tools for the legal protection of civil-
ians in armed conflicts”.25

From a practical point of view the growing recourse to international
humanitarian law protection is, of course, also a result of the increased
occurrence of civil conflicts, which often take place in a grey zone in terms of
that law owing to its relatively few rules governing such situations. Its practi-
cal importance for parties to conflict has been convincingly pointed out in
legal literature.26

International humanitarian law as lex specialis

The cumulative application of human rights law and international
humanitarian law inevitably raises the question of the reciprocal relationship.
The ICJ had to answer this question in the Nuclear Weapons Advisory
Opinion27 because the advocates of the illegality of the use of nuclear weapons
had argued that such use violated the right to life laid down in Article 6 of the
ICCPR.28 Article 6 of the ICCPR stipulates that: “No one shall be arbitrarily
deprived of his life.” The ICJ established in its Opinion that Article 6 is a
non-derogable right and consequently also applies in armed conflict, and that
even during hostilities it is prohibited to “arbitrarily” deprive someone of
their life. In the same Opinion, the ICJ recognizes the primacy of interna-
tional humanitarian law over human rights law in armed conflicts, thereby
designating the former as lex specialis. The term “arbitrarily” is, therefore, to be
defined according to international humanitarian law. 

The 2004 Advisory Opinion concerning the wall in the occupied
Palestinian territory tends to show even more clearly that the right to life in
times of armed conflict is only to be interpreted according to international
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humanitarian law.29 The Human Rights Committee, too, stresses in its
General Comment on Article 2 that the ICCPR applies also in situations of
armed conflicts to which the rules of international humanitarian law are
applicable. However, the Human Rights Committee is not as crystal clear as
the ICJ because it avoids touching on the lex specialis issue: “While, in
respect of certain Covenant rights, more specific rules of international
humanitarian law may be especially relevant for the interpretation of
Covenant rights, both spheres of law are complementary, not mutually
exclusive.”30 The lex specialis character of international humanitarian law is
nevertheless essential. In certain circumstances human rights law cannot be
considered; for example a combatant who, within the scope of a lawful act
during an armed conflict, kills an enemy combatant cannot, according to jus
in bello, be charged with a criminal offence.31

The evaluation given in the ICJ Opinion has been welcomed by aca-
demics, mainly for its clarification that the norms developed for peacetime, i.e.
human rights law, cannot be applied “in an unqualified manner” to armed con-
flicts. Human rights have instead to be inserted into the structure of interna-
tional humanitarian law in a sensitive manner.32 The primacy of international
humanitarian law is herewith emphasized. It must, however, be noted that the
provisions of human rights law as a whole remain valid as prescribed in Article 4
of the ICCPR (and the analogous regional treaties) and are consequently of
importance. The ICJ in its Advisory Opinions therefore supports the need to
regard the protection granted by international humanitarian law and human
rights law as a single unit and to harmonize the two sets of international rules. 

Admittedly, such a viewpoint inevitably raises the lex specialis derogat
legis generalis objection. It can be refuted by reference to the Martens Clause,
which is accepted both in international treaties and in customary interna-
tional law. This clause confirms that the rules of the laws pertaining to armed
conflicts cannot be regarded as the final regulation of the protection of
human beings, but can be supplemented with human rights law protection.33
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Article 72 of 1977 Additional Protocol I also proves the “openness of the
international laws of armed conflicts”,34 as it specifies with regard to the
treatment of persons who find themselves in the power of a party to conflict
that “[t]he provisions of this Section are additional to (...) other applicable
rules of international law relating to the protection of fundamental human
rights during international armed conflict”. 

The interpretation of the right to life by human rights law in times of
armed conflict becomes more obvious in regional human rights instruments
than in the ICCPR. In Article 15 of the ECHR, for instance, it is made clear
that cases of death as a result of legal acts of war are not to be regarded as a
violation of the right to life spelled out in Article 2 of the ECHR. 

Implementation mechanisms of human rights law protection

Legal literature aptly points out that human rights protection not only
shares a common philosophy with international humanitarian law, but can
also be used to compensate for the deficits of international humanitarian law.35

The underdeveloped implementation mechanisms of international humani-
tarian law, which have to be described as fairly ineffective, are among its great
weaknesses. So it comes as no surprise that both the ICRC and academics have
on numerous occasions attempted to use the implementation mechanisms of
the UN human rights treaties, disarmament treaties and environmental
treaties as examples of possible systems to ensure compliance with interna-
tional humanitarian law and to make them appealing to States. Central to
these implementation mechanisms are the State reporting procedures.36

The amazing thing about these suggestions is that academics advocate
new reporting procedures and therefore support the proliferation of such mech-
anisms. This is not convincing because it is already difficult enough today, with
the sheer number of such reporting procedures in the human rights field, to
keep an overview of the content and avoid endless repetitions. Nor should it be
forgotten that many governments are unable to submit their periodical reports
on time, mainly because of a serious lack of resources. For example, Suriname
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owes four State reports to the Human Rights Committee and eight State reports
to the Anti-discrimination Committee. In all, 44 member States have not pro-
vided the Human Rights Committee with a report due every five years, and 68
of those reports are over five years late.37 In view of this dilemma the UN
General-Secretary has been requested to compile methods for tightening up
(“streamlining”) the State reporting procedure. In this connection a brain-
storming meeting that focused on the strengthening and consolidation of the
reporting procedure took place in early 2003.38

In view of these problems regarding UN reporting procedures, the pro-
posal to create a new reporting procedure for international humanitarian law
seems impracticable. As things stand today, it seems vital to make multiple
use of the procedures that already exist. Since human rights law protection
and international humanitarian law overlap, such a multiple use would
appear possible.39 The following paragraphs, which describe actual practice,
will prove this point. 

Information in the case of a public emergency

It is well known that, especially in conditions of war or other public
emergencies in which the life of the nation is threatened, particularly serious
human rights violations or mass killings can occur.40 The observance of
human rights in these situations is therefore of crucial importance. This
challenge of emergency situations is met by the ICCPR in that the States
Parties which declare an emergency are obliged, under Article 4(3), to
inform the UN Secretary-General of the human rights law obligations they
are derogating from and their reasons for doing so. The Human Rights
Committee is allowed to check the conditions for the existence of a state of
emergency and, if necessary, to demand special reports. As early as 1981 the
Committee adopted a “General Comment” on the interpretation of State
duties as enshrined in Article 4. Emphasizing the extraordinary and tempo-
rary nature of the emergency law, it requested States to submit a report
immediately after the declaration of a state of emergency and to guarantee
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that non-derogable rights would be upheld.41 The Committee furthermore
stresses that the benefit of derogable human rights may be abrogated only if
absolutely necessary in the light of the given circumstances. In this regard
the ICCPR applies the principle of proportionality, which is also one of the
core principles of international humanitarian law.

The ECHR also recognizes a duty to inform. According to Article 15(3),
the Secretary-General of the Council of Europe must be informed about
emergency measures. This duty is to be taken seriously because an individual
may lodge a complaint against a State that may have violated his/her rights.
If the State has informed the Secretary-General about the derogations, an
individual may not complain about infringements of his/her derogable rights.
The information provided by the member State concerning the declaration
of emergency is published by the Council of Europe. This European proce-
dure was later emulated in Article 27(3) of the Inter-American Convention
on Human Rights, which also requires the member State to inform the
Secretary-General of the Organization of American States. 

The obligation to inform provides a mechanism that can be used to
ensure compliance with both human rights law and international humani-
tarian law (insofar as both bodies of law overlap). This is clarified in one of
the most recent reports of the Human Rights Committee to the UN General
Assembly, which states that “[w]hen faced with situations of armed conflicts,
both external and internal, which affect States Parties to the Covenant, the
Committee will necessarily examine whether these Parties are complying
with all their obligations under the Covenant”.42 The advantage of this pro-
cedure can be seen especially in the fact that the parties to that treaty have
to justify derogations from human rights law. The disadvantage is that the
Human Rights Committee, owing to the overload of periodical reports,
hardly has time to examine notifications of emergency measures. In sum,
effective supervision is not reached through new procedures but through a
better organization of the work. 

Individual complaints procedures  

There are no individual complaints procedures available to the victims
of violations of international humanitarian law at the international level.
This once again underscores the fact that Ms Doswald-Beck considers a “truism”:
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international law is primarily aimed at regulating relations between States.43

Yet human rights law does impose constraints upon States inasmuch as it
envisages international complaint procedures.

Of the 149 States party to the ICCPR, 104 have also ratified the
Optional Protocol to the ICCPR, which permits victims of human rights vio-
lations to file a complaint with the Human Rights Committee after they have
exhausted all domestic remedies. The Human Rights Committee then consid-
ers whether the complainant’s human rights have been violated. According to
Article 1 of the Optional Protocol the test is limited to “any of the rights set
forth in the Covenant”, i.e. international humanitarian law cannot be directly
applied. This procedure is useful in the light of the exceptionally numerous
and serious human rights violations which can be registered in most emer-
gency situations.44 Hence international supervision is of the utmost relevance.
In addition, such human rights procedures make it possible to check whether
the curtailment of the complainant’s rights is compatible with the require-
ments laid down in Article 4 of the ICCPR.45 The procedure ends with the for-
mulation of an opinion by the Committee,46 which, with the publicity given to
the procedure, puts pressure on the State that has breached human rights law
(“public blame effect”). This pressure is all the more intense in procedures
introduced by regional human rights treaties inasmuch as these procedures are
court-like. Even more interesting are regional complaints procedures, because
they take place before human rights courts and their judgments are binding
upon the State that has acted in contravention of the regional human rights
treaty. Consequently these procedures deserve further consideration.

The question arises whether human rights law procedures can make up
for the lack of complaints procedures available to victims of violations of
international humanitarian law. It should be noted that the cumulative and
direct application of international humanitarian law has already been recog-
nized in these individual regional complaints procedures. This is due to the
wording of Article 15 of the ECHR specifying that emergency measures 
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cannot be “inconsistent with [the State’s] other obligations under international
law”. Article 27 of the American Convention on Human Rights is similarly
formulated. A glance at practice shows the advantages and disadvantages. 

The Inter-American human rights protection system 

At the beginning it was contentious whether the American human
rights bodies were allowed to use international humanitarian law when
deciding upon the legality of certain activities and/or measures. The first
time the Inter-American Commission on Human Rights was confronted
with such a question was in the case of Disabled Peoples’ International et al.
v. United States relating to the intervention by the USA in Grenada in 1987
in which 16 inmates of a psychiatric clinic were injured. The US govern-
ment argued that the Commission was not the responsible authority to adju-
dicate upon the allegations of improper conduct. In the opinion of the USA,
the Commission was not allowed to consider the application of the Fourth
Geneva Convention because its mandate was limited to the “examination of
the enjoyment or deprivation of the rights set forth in the American
Declaration of the Rights and Duties of Man”.47 The position of the USA
was criticized at the time by academics, because the principles of interna-
tional humanitarian law are applicable to a military operation.48

Later practice confirmed this view. In this regard, particular attention
should be paid to the report of the Inter-American Commission on Human
Rights in the Tablada case. This case concerned the attack by 42 armed per-
sons on the La Tablada barracks of the Argentine armed forces on 30 October
1997. During the 30-hour battle, 29 of the attackers and many soldiers were
killed. Surviving attackers applied to the Commission, complaining that
Argentina had violated the Inter-American Convention on Human Rights
and international humanitarian law. The Commission examined whether it
could directly apply international humanitarian law and finally decided that
it was entitled to do so. Great importance was attributed by academics to the
decision, as it determined that an international organ responsible for the pro-
tection of human rights could directly apply international humanitarian law
to a State party to a human rights treaty.49 The Commission explained its 
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reasoning for the application of international humanitarian law by saying that
it was the only manner in which it could do justice to situations of armed con-
flict. Even though the Inter-American Convention on Human Rights is for-
mally applicable in times of armed conflict, it contains no regulations on the
means and methods of conducting war. In order to be able to establish what
constituted a (prohibited) deliberate taking of life under conditions of war,
the Commission had to resort to international humanitarian law.50

In this regard, the Commission’s argument is accurate: the human
rights provisions of the Inter-American Convention on Human Rights alone
are not sufficient to determine who is legally permitted to take part in hostil-
ities and carry out harmful acts. At the same time, however, the Convention
does not contain any provision requiring the Commission to use interna-
tional humanitarian law. The Commission based its approach on: 

(i) the overlapping of the scope of application of human rights law and
international humanitarian law: according to the said Convention,
States have the duty to fulfil the standards laid down in Article 3 com-
mon to the Geneva Conventions;

(ii) Article 29(b), which does not allow for an interpretation according to
which the enjoyment or the execution of rights that are guaranteed by
another agreement binding the State may be limited; 

(iii) Article 25, which spells out that everyone has a right to a suitable legal
remedy for the violation of his or her basic rights; 

(iv) Article 27, which states that derogations from duties entrenched in the
Convention may not stand in the way of other international legal duties;

(v) the report of the Inter-American Human Rights Court, which declared
that the Commission may use treaties that did not emerge from the
Inter-American system.51

The reasons provided by the Commission appear to be sound. It thus
directly applied international humanitarian law and did not use it merely as
an aid in interpretation.
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The Inter-American Court did not follow the position of the
Commission in its decision in the Los Palmeras case,52 for it decided that it
was not competent to apply international humanitarian law directly, in par-
ticular Common Article 3 of the Geneva Conventions. The Court conceded
that it could only use the Geneva Conventions for the purposes of a better
interpretation of the Human Rights Convention. It therefore argued in the
Los Palmeras case, which concerned the execution of six unarmed civilians
by the Colombian police, that the Convention “has only given the Court
competence to determine whether the acts and norms of States are compa-
tible with the Convention itself and not with the 1949 Geneva
Conventions”.53 The main ground for the non-application of international
humanitarian law was the argument propounded by the Colombian govern-
ment, i.e. that the State Parties to the Inter-American Convention had only
accepted the contentious jurisdiction of the Court concerning the rights
listed in the Convention itself. The Court admitted the objections, thereby
rejecting the viewpoint of the Commission that international humanitarian
law could be applied as customary international law or as lex specialis. 

The decision gave rise to an impressive number of comments in legal
literature. Ms Martin examined it and concluded that it “overturns” the posi-
tion taken by the Inter-American Commission.54 Kleffner and Zegveld, too,
consider the decision to be a proof of how problematic the Commission’s
assertion was, namely that international humanitarian law could be directly
applied. The authors argue that, since it is highly questionable whether the
Court can apply international humanitarian law, it is necessary to establish
an individual complaints procedure for violations of that law.55 However
desirable such a procedure may be, the likelihood of it being implemented in
the nearest future is fairly slight. In order to stress the importance and rele-
vance of international humanitarian law, it is therefore expedient to call
upon human rights law treaty bodies to pave the way in a manner similar to
that of the Commission in its Tablada decision. According to Zwanenburg,
such courts may use international humanitarian law indirectly as authoritative
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guidance in interpreting human rights norms.56 Even in the Los Palmeras case
the Court did not exclude the possibility, though it stopped short of applying
international humanitarian law directly. Furthermore, if the parties to a con-
flict agree that international humanitarian law applies directly, then the
Inter-American bodies may ensure compliance with that corpus juris. It is
consequently submitted that there is no need to establish new procedures,
but instead to disseminate further the available existing mechanisms. 

In light of this evaluation the more recent practice of the Inter-
American Court is encouraging. The Bamaca-Velasquez case57 in particular
relativizes the criticism of Kleffner and Zegveld. This judgment concerned a
guerrilla fighter who fell into the hands of the Guatemalan military during a
battle and was tortured and murdered by them. In this case international
humanitarian law could be applied, as Guatemala and the Commission had
agreed to its application and to the use of Article 3 common to the Geneva
Conventions in interpreting the duties enshrined in the Inter-American
Convention. The Court contended that in order to avoid an unlawful
restriction of human rights law and for the sake of the interpretation, Article 29
of the Convention permits reference and resort to other treaties to which
Guatemala is a party. The Court clearly concluded that the undeniable exis-
tence of an internal armed conflict meant that “instead of exonerating the
State from its obligations to respect and guarantee human rights, this fact
obliged it to act in accordance with such obligations.” 58 This judgment ascer-
tained the direct applicability of international humanitarian law by human
rights courts.59

European Court of Human Rights

Pursuant to Article 15 of the European Convention on Human Rights,
derogations from duties under the Convention are permitted only if concur-
rent with other international legal duties. The obligations spelled out in the
Geneva Conventions are therefore to be observed. In the Northern Ireland 60
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case the European Court of Human Rights (ECtHR) investigated whether
the derogations adopted by the United Kingdom were in conformity with its
obligations under public international law. In particular, the Court examined
whether the British legislation in Northern Ireland was in accordance with
the Geneva Conventions. As the Irish side failed to provide further factual
details, the investigation was limited to a statement that the Geneva
Conventions were also applicable.61 This example clearly illustrates that
referral to international humanitarian law is generally possible under the
ECHR. 

Practice has nonetheless shown that the bodies of that Convention are
hesitating to subscribe to a clear position in this regard. Frowein made this
point concerning the first State complaint in Cyprus v. Turkey, where the
European Commission of Human Rights allowed the application of the
Third Geneva Convention of 1949 regarding prisoners of war, but nonethe-
less found it necessary to investigate whether there had been a violation of
Article 5 of the ECHR (right to liberty and security).62 This uncertainty is to
be observed throughout the decisions of the ECHR bodies.63

In Loizidou v. Turkey 64 the ECtHR did not apply international human-
itarian law, even though the case pertained to human rights violations aris-
ing out of a military occupation: the Cypriot complainant was not able to use
her property in Northern Cyprus after the Turkish invasion of 1974. In 1989
she lodged a complaint in which she asserted that the continual refusal to
allow her access to her property was a violation of her right to the peaceful
use of her property according to Article 1 of Additional Protocol I  to the
ECHR. In the end the ECtHR found in her favour and on 28 July 1998 
pronounced the awarding judgment according to Article 50 of the ECHR.

Crucial for the case was the question as to who was sovereign over
Northern Cyprus, for Turkey contended that it was not the correct defen-
dant, and that the correct defendant was in fact the “Turkish Republic of
Northern Cyprus”, an independent State responsible for its actions under
international law. In its judgment the ECtHR determined that the definition
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of jurisdiction in Article 1 of the ECHR was not limited to one’s own
national territory. The question of sovereignty was far more important, as it
could have implications both inside and outside the State’s national terri-
tory. A State could thus have effective control over another “entity” outside
its own national territory with the use of military measures, it being unim-
portant whether this control is carried out by its own armed forces or by a
subordinate local administration.65 As the complainant was unable to use her
property owing to the occupation by Turkish troops, these measures came
under the jurisdiction, according to Article 1 of the ECHR, of Turkey. 

At the same time the ECtHR avoided establishing that the case of the
“Turkish Republic of Northern Cyprus” concerned an occupied territory to
which international humanitarian law applies. This did not, however, hold
the Court back from referring to Resolution S/550/1984 of the United
Nations Security Council, which clearly speaks of the “occupied part of the
Republic of Cyprus”. Yet this contradiction did not pass without comment.66

In a dissenting opinion Judge Pettiti objected to the fact that the whole situ-
ation regarding the Turkish intervention in Cyprus had not been sufficiently
clarified. In particular, neither the problems relating to the annexation and
occupation nor the necessity to apply international humanitarian law had
been thoroughly discussed.67

In brief, the whole judgment suffers from the fact that the judges
avoided dwelling upon the complicated status of the “Turkish Republic of
Northern Cyprus”. Although the Court pointed out that the ECHR must be
interpreted in the light of the rules of interpretation set out in the Vienna
Convention on the Law of Treaties and that Article 31, paragraph 3(c), of
that treaty indicates that account is to be taken of “any relevant rules of
international law applicable in the relations between the parties”,68 it did not
apply international humanitarian law. Instead the Court determined only
whether Turkey is responsible for the alleged violation of the rights of 
Ms Loizidou under Article 1 of Additional Protocol I with respect to her 
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possessions in Northern Cyprus. The legal position in the applicant’s submis-
sion, namely whether the local administration is illegal in that it is the con-
sequence of the illegal use of force, or whether it is lawful as in the case of a
protected State or other dependency, was not considered by the Court. This
issue is, however, connected to the law of occupation. 

The Court argued that the establishment of State responsibility under
the ECHR did not require enquiries concerning the military intervention
and confined itself to stating that international human rights law protection
was a “matter of international concern”. It was therefore necessary to find a
pragmatic clarification (effet utile). At the same time the question must be
posed as to whether it would have been possible to reach the same result with
resort to international humanitarian law. That law is, of course, also “a mat-
ter of international concern”. The application of the Fourth Geneva
Convention would have supported the finding of the ECtHR, as Northern
Cyprus is an occupied territory and Ms Loizidou, contrary to the said
Convention’s Article 49, was forced to leave the occupied territory although
there were no compelling interests of security or military necessity to justify
that act. This contravenes the duty to respect the property of civilians in
occupied territories. It is thus incomprehensible why the Court did not make
use of this line of reasoning. 

According to the Geneva Conventions, the parties to an armed con-
flict are bound even if their acts have been committed outside the borders of
their national territory. In the light of the Loizidou v. Turkey judgment, it is
understandable that a State can exercise jurisdiction even outside its own
national territory. It is therefore all the more surprising that the ECtHR was
not able to apply a broader interpretation of the term “jurisdiction” in the
Bankovic v. Belgium69 case.70 Relatives of four citizens of the Federal Republic
of Yugoslavia who had been killed in the NATO attacks on the broadcasting
station of Belgrade had lodged a complaint against several States that were
NATO members. The complainants notably alleged that the attack violated
the right to life, the right to freedom of expression and the right to an 
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effective legal remedy as laid down in the ECHR. They further based their
claim on States’ duties arising from international humanitarian law, which
they contended was applicable on the one hand because the NATO States
were party to the Geneva Conventions and the relevant rules of Additional
Protocol I and on the other because both these sets of rules contained norms
of a customary nature. The Court did not consider the international human-
itarian law argument and concentrated solely on limiting the scope of appli-
cation of the ECHR by providing a restrictive definition of the term “juris-
diction”. It unanimously found that jurisdiction in international law is
primarily territorial,71 and that other grounds of jurisdiction must be consid-
ered “exceptional”. The claim of Bankovic was consequently declared inad-
missible. Shelton argued that this narrow view of jurisdiction is “understand-
able” because the Court “would seek to limit its jurisdiction to exclude the
extra-territorial military operations of its contracting states.”72 However, in
the light of the Loizidou case this interpretation cannot convince completely.
The doubts have been aggravated by the latest judgment in Ilascu v. Moldova
and Russia, in which the Court held both States responsible for human rights
violations in Transniestria.73

There are other judgments of the ECtHR with a strong relationship to
international humanitarian law. The military operations in the Kurdish territo-
ries of Turkey have led to countless casualties amongst the civilian population
and have caused tremendous material damage, resulting in a plethora of cases
brought before the human rights bodies in Strasbourg. The said cases have
clearly demonstrated the limits of international jurisdiction, which is applied
only when all national remedies have been exhausted and only for the repara-
tion of violations of individual human rights.74 These procedures are not in fact
suitable for taking effective action against large-scale human rights violations. 

Yet the latter do simultaneously have an individual dimension. The
case of Ergi v. Turkey75 concerned the accidental killing of an uninvolved
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woman in a military operation. After analysing the facts of the case the
Court confirmed the findings of the European Commission of Human
Rights, which established that in the planning and execution of such an
operation care must be taken, not only as regards the apparent targets of an
operation but also and especially where the use of force is envisaged in the
vicinity of the civilian population, to avoid incidental loss of life and injury
to others. Measured against these standards, the Commission found that the
planning of the above-mentioned operation had not been careful enough to
prevent casualties amongst the civilian population and avoid an extension of
the conflict.

In its judgment the ECtHR argued that the State had failed “to take all
feasible precaution in the choice of means and methods of a security opera-
tion mounted against an opposing group with a view to avoiding or, at least,
minimising incidental loss of civilian life”.76 It must be stressed that in order
to analyse the alleged human rights violations the Court used the wording of
international humanitarian law, e.g. by referring to “civilian life” and “inci-
dental loss”. On the one hand this demonstrates the cumulative application
of both legal texts. On the other it also corroborates the decision of the ICJ
that international humanitarian law is lex specialis, namely the binding law
in armed conflicts which is meant to be used to regulate the conduct of hos-
tilities. In other words, like the ICJ when it was examining the legality of
nuclear weapons, the ECtHR was unable to avoid checking the compatibil-
ity of the weapons systems with both international human rights and human-
itarian law; the ECtHR also had to refer to international humanitarian law
to determine the lawfulness of the measures taken by the Turkish security
forces in the Kurdish areas. In the Ergi case the ECtHR resorts directly to
international humanitarian law, in that it elaborates on the lawfulness of the
target, on the proportionality of the attack and on whether the foreseeable
risk regarding civilian victims was proportionate to the military advantage. It
is clear merely from the list of points to be checked that international
humanitarian law needs to be taken into account, as it can be of utmost
importance for the implementation of human rights law. 

In Gülec v. Turkey,77 concerning an incident in which shots were fired
from a tank at violently protesting demonstrators and the main complainant’s
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son was fatally injured, the Court examined whether the use of violence was
permissible according to Article 2. 2 (c) of the ECHR. The Court ruled that
the use of force must be proportional to the aim and the means used. In the
case under consideration, the armed forces had obviously not weighed up the
situation in that respect, as they had used battlefield weapons, although they
were equipped with the necessary equipment (water cannon, protective
shields, rubber bullets or tear gas) for the fighting of demonstrators. This was
all the more reprehensible in that Sirnak Province was located in an area
where a state of emergency had been declared and public disturbances could
have been expected. The government could show no proof for its assertion
that there had been terrorists amongst the protestors. The massive use of
armed force, which had caused the death of Gülec, was not found to have
been absolutely necessary within the meaning of Article 2. Turkey was there-
fore found guilty of violating the ECHR. 

The Court’s reasoning once again shows many parallels with interna-
tional humanitarian law, beginning with the fact that, in the relevant area, a
state of emergency had already been declared and public disturbances were to
be expected at any time.78 Such situations, the Court pointed out,  highlighted
the lack of education and equipment and the insufficient “rules of engage-
ment” of the armed forces. Finally, the Court also mentions that the numerous
losses of human lives in south-east Turkey could be blamed on the “security sit-
uation” there, emphasizing at the same time that the frequent “violent armed
clashes” did not release the State from observance of the ECHR’s Article 2.79

The cases at hand demonstrate that in the practice of the Strasbourg human
rights bodies there are considerable overlaps between human rights law and
international humanitarian law, particularly concerning the obligations laid
down in Article 3 common to the Geneva Conventions and those character-
ized as non-derogable in Article 15 of the ECHR. It must be stressed that the
use of armed force (in the sense of Article 2 (2) (c)) in emergency conditions
or under war conditions is found to be permissible if States have recourse to it
to suppress tumult and revolt. This includes the use of force to the point of
causing death. Apart from the fact that the article is “unhappily formulated”,80

the question still remains as to which circumstances allow the use of force. The
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above-mentioned cases show that in this regard the constraints upon the use of
force are much looser in human rights law protection than in international
humanitarian law. When adjudicating on the actual scale of the use of force,
the bodies in Strasbourg would find it much easier if they resorted to the crite-
ria set forth in international humanitarian law, especially the principles of pro-
portionality and distinction, and the standards developed in criminal law. It is
also entirely conceivable that situations could occur during an armed conflict
in which human rights instruments would have no ready criteria for the legal-
ity of the use of force. In such cases international humanitarian law would
automatically have to be consulted. This calls for agreement with the views
expressed in legal literature that approve of the ECtHR having a limited
“potential for the future application of international humanitarian law”.81

The Engel v The Netherlands case, in which the ECtHR explicitly refers
to international humanitarian law, shows that there are no theoretical legal
objections to the direct application of international humanitarian law.82 This
case concerned the unequal treatment of different military ranks in discipli-
nary punishments. Academics welcomed the reference to Article 8 of the
First Geneva Convention because this treaty is “so well accepted”.83 In view
of this decision it appears obvious that the ECtHR has been held back until
now from applying international humanitarian law only by political grounds. 

Conclusion 

Research shows that there is a convergence between the protection
offered by human rights law and that of international humanitarian law.
Both bodies of law can be applied in armed conflicts in order to achieve the
greatest possible protection in the sense of the Martens Clause. The most
important practical consequence of this is the possibility to enforce interna-
tional humanitarian law. As the implementation mechanisms of that law are
insufficient and the elaboration of State reports and individual complaints
procedures is not to be expected for it in the very near future, the existing
human rights procedures gain in practical importance. Initial timid decisions
in which international humanitarian law was applied have shown that: 
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“In sum, although the practice of human rights bodies described above is still
limited, it provides a welcome addition to the admittedly limited array of
international means to enforce compliance with international humanitarian
law by parties to armed conflicts.” 84 This clearly demonstrates the practical
and useful consequences of the convergence of human rights law and inter-
national humanitarian law. 
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Résumé

De la relation entre le droit international humanitaire 
et la protection qu’assure le droit des droits de l’homme

Hans-Joachim Heintze

Il est notoire que les mécanismes de mise en œuvre du droit international
humanitaire sont moins intrusifs et donc moins efficaces que ceux du droit des
droits de l’homme. Toutefois, les champs d’application de ces deux branches du
droit se chevauchent à certains égards. Dans ce contexte, l’auteur décrit les
domaines où un chevauchement existe et analyse les conséquences juridiques de
cet état de fait pour les mécanismes d’application. La mise en œuvre cumulée du
droit des droits de l’homme et du droit international humanitaire soulève inévita-
blement la question de la relation réciproque. La Cour internationale de Justice y
a répondu en reconnaissant la primauté du droit international humanitaire sur le
droit des droits de l’homme dans les conflits armés, faisant ainsi du DIH une lex
specialis. L’examen des décisions de la Commission interaméricaine/Cour inter-
américaine des droits de l’homme et de la Cour européenne des droits de l’homme
révèle que ces instances ont tendance à appliquer le droit international humani-
taire. Bien que la pratique des instances des droits de l’homme soit limitée, elle
apporte un complément bienvenu à la panoplie, sans conteste limitée, des moyens
internationaux disponibles pour contraindre les parties à un conflit armé à
respecter le droit international humanitaire. Voilà qui met clairement en évidence
les effets pratiques et utiles de la convergence des droits de l’homme et du droit
international humanitaire.
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On 28 November 2003, the States Parties to the Convention on
Certain Conventional Weapons (CCW)1 adopted a new protocol on explo-
sive remnants of war.2 This new instrument of international humanitarian
law, the fifth protocol to the CCW, is an important addition to the efforts to
reduce the death, injury and suffering caused by the explosive munitions that
remain after the end of an armed conflict. Protocol V establishes new rules
that require the parties to a conflict to clear explosive remnants of war, to
take measures to protect civilians from the effects of these weapons and to
assist the efforts of international and non-governmental organizations work-
ing in these areas. If widely adhered to and fully implemented, it has the
potential to significantly reduce the civilian casualties that regularly occur
after the end of hostilities and to minimize the long-term socio-economic
consequences that explosive remnants of war inflict on war-affected coun-
tries.3 It complements the work of the international community to reduce
the suffering caused by anti-personnel landmines. 

This article will trace the development of the Protocol and examine
the key issues that arose during its negotiation. It will also offer comments
on its implications for international humanitarian law, its potential impact
in war-affected areas and some of the issues that will be a challenge to its
implementation. 

Background: the problem of explosive remnants of war

Nearly every conflict in modern times has left behind large amounts of
explosive remnants of war. These are the explosive munitions that have been
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fired, dropped or otherwise delivered during the fighting but have failed to
explode as intended or have been abandoned by the warring parties on the
battlefield. Explosive remnants of war often found in war-affected areas
include artillery shells, hand grenades, mortar shells, cluster-bomb submuni-
tions, air-dropped bombs, missiles and other similar weapons. They are a per-
sistent problem and a deadly threat that kill and injure large numbers of
men, women and children who subsequently disturb or tamper with them.
As these weapons often take years and even decades to clear, their presence
can hinder reconstruction, the delivery of humanitarian aid, farming and the
return of people displaced by the fighting. 

It is estimated that at least 82 countries and 10 territories are affected
by explosive remnants of war.4 Iraq is one recent example. Although the
security situation has made it difficult to obtain a comprehensive view of the
scale of the problem, one non-governmental organization reported that it
had cleared over one million pieces of explosive remnants of war from the
recent fighting.5 A Human Rights Watch study found that tens of thousands
of submunitions used by Coalition forces failed to explode as intended and
will need to be cleared.6 Large amounts of explosive weapons were also aban-
doned by Iraqi forces and were later found or disturbed by civilians, causing
many casualties.7 Past conflicts in other parts of the world have also pro-
duced enormous quantities of explosive debris. Some, such as Laos and
Angola, have been struggling to deal with the problem for decades. 8

There have been significant developments in recent years to reduce
the death, injury and suffering caused by anti-personnel landmines. The
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long-term and indiscriminate effects of these weapons led to the adoption in
1997 of the Convention on the Prohibition of the Use, Stockpiling,
Production and Transfer of Anti-personnel Mines and on their Destruction.9

Anti-personnel mines, however, are only one part of the problem. Equal or
even greater numbers of other munitions that remain after the end of an
armed conflict also claim thousands of civilian victims. With the growing
capacity to deliver large amounts of explosive ordnance in battle, the serious
humanitarian costs of explosive remnants of war were likely to continue to
increase unless concerted international action was taken.

Towards a new protocol on explosive remnants of war

An early call to address the problem of explosive remnants of war came
from the United Nations Environment Programme, which published a
report in 1983 drawing attention to the impact of these weapons and propos-
ing a series of recommendations.10 Although the report was the basis for sev-
eral subsequent resolutions adopted by the United Nations General
Assembly, it did not result in the development of new international rules to
mitigate the effects of explosive remnants of war. 

A more recent initiative came from the International Committee of the
Red Cross (ICRC) and Landmine Action, a UK-based non-governmental
organization that works on landmines and related issues.11 During an infor-
mal meeting in early 2000 to discuss the adverse humanitarian impact of
cluster-bomb submunitions, these organizations examined the need for a
broader approach to deal with forms of unexploded and abandoned ord-
nance other than anti-personnel mines. Both felt that a comprehensive
approach could be developed and that the Second Review Conference of the
CCW, scheduled for December 2001, was the appropriate forum to consider
the issue. 

The two organizations prepared studies to raise awareness of the prob-
lem and facilitate the start of discussions with governments. An ICRC study
highlighted the effects of explosive remnants of war in Kosovo following the
end of the conflict in 2000. It showed that Kosovo was affected by a wide
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range of unexploded ordnance and that more than two-thirds of the resulting
civilian casualties were killed or injured by munitions other than anti-
personnel landmines.12 Cluster-bomb submunitions were found to be a particu-
lar problem. A second study focused on the use and design of submunitions
and the characteristics that made them a humanitarian concern.13 These
studies led the ICRC to call for a moratorium on the use of submunitions,
and for the development of new international rules on the clearance of
explosive remnants of war and other measures to protect civilians from those
weapons. A publication by Landmine Action also looked at the problems
caused by submunitions and made similar recommendations.14

In September 2000, the ICRC convened a meeting of governmental
and other experts to examine the problem of explosive remnants of war and
to consider proposing that it be placed on the agenda of the Second CCW
Review Conference. For the most part, initial reactions were favourable.
Many experts believed that a comprehensive approach to the problem was
necessary and a logical complement to the work done on anti-personnel
mines.15 Several experts, however, believed that discussions on explosive
remnants of war would be long and complex and felt that the issue should be
dealt with at a later review conference.16

On the basis of these reactions, the ICRC submitted a report and pro-
posals to the First Meeting of the Preparatory Committee for the Review
Conference.17 In this document the ICRC called for the negotiation of a new
protocol to the CCW to reduce the humanitarian problems caused by explo-
sive remnants of war; it proposed that this protocol should cover all types of
explosive ordnance, except anti-personnel mines.18 It also proposed that the
main elements of a new protocol should include:
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• the central principle that those who use munitions which remain after the
end of active hostilities are responsible for clearing such weapons or provid-
ing the technical and material assistance needed to ensure their clearance;

• the principle that technical information to facilitate clearance should be
provided to mine-clearance organizations immediately after the end of
active hostilities in an affected area; 

• the principle that those who use munitions likely to have long-term
effects should provide warnings to civilian populations on the dangers of
such weapons;

• for cluster-bomb and other submunitions only (whether delivered by air
or ground-based systems), a prohibition of their use against military
objects located in concentrations of civilians.19

The ICRC noted that obligations with regard to clearance, the provi-
sion of information and warnings to civilians were already laid down for
mines, booby traps and other devices in Amended Protocol II of the CCW
and thus were already established in international humanitarian law. It also
explained that an additional restriction on the use of cluster-bomb and other
submunitions in civilian areas was necessary, in view of the particular 
characteristics of these weapons. Studies have shown that submunitions
have created a large proportion of the explosive remnants of war problem in
conflicts where they have been used. The fact that these weapons are deliv-
ered over a wide area, are free falling and are difficult to direct towards their
intended target also warrants a specific restriction on their use.20

Several States also submitted proposals on specific weapons that often
became explosive remnants of war. Switzerland called for new rules that would
require all new submunitions to have self-destruct and self-deactivation
features to neutralize the weapons if the primary fuse failed to detonate as
intended.21 The United States proposed new regulations to deal with the
problems caused by anti-vehicle mines.22 This proposal would require all
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such mines to be detectable and remotely-delivered anti-vehicle mines to
possess self-destruct and self-deactivation features in order to prevent the
weapon from becoming a threat to civilians, peacekeepers and humanitarian
organizations.

There was broad support for work on explosive remnants of war at the
first meeting of the Preparatory Committee. The Netherlands took a lead
role on the issue and submitted a working paper, co-sponsored by 26 States,
to structure discussions in the next sessions of the Committee.23 Discussions
at its second and third meetings (April and September 2001) were also sub-
stantive. Governments, international and non-governmental organizations
and independent experts presented a range of papers on the nature of the
explosive remnants of war problem, its impact on war-affected countries and
strategies for addressing the issue in the CCW context. As the Review
Conference approached, there was a growing consensus that explosive rem-
nants of war was an issue which needed to be addressed by the international
community, that the CCW was the right framework to do so, and that work
on the issue should continue in 2002.24

The momentum of the work started on explosive remnants of war con-
tinued at the Review Conference, held from 11 to 21 December 2001. The
Conference decided to establish a Group of Governmental Experts to exam-
ine further the legal, technical, operational and humanitarian aspects of the
various proposals, and appointed two coordinators to guide the Group’s work
in 2002 on explosive remnants of war and anti-vehicle mines.25 It also
decided that anti-vehicle mines would be dealt with separately from other

820 Affaires courantes et commentaires Current  issues and comments

2233 UN Doc. CCW/CONF.II/PC.1/WP.6, 14 December 2000. The co-sponsors were Argentina, Austria,

Belgium, Bulgaria, Canada, Cambodia, Denmark, Finland, France, Germany, Greece, Hungary, Ireland, Israel,

Italy, Luxembourg, New Zealand, Norway, Peru, Portugal, Slovakia, Spain, Sweden, Switzerland, United

Kingdom, United States.
2244 In addition to those on explosive remnants of war, proposals were also submitted on extending the

scope of application of the Convention and its protocols to non-international armed conflicts (United States

and the ICRC); wound ballistic regulations for small calibre weapons and ammunition (Switzerland), and a

compliance mechanism for the Convention (United States, South Africa and the European Union). For a sum-

mary of the results of the Review Conference, see Louis Maresca, “Second Review Conference of the

Convention on Certain Conventional Weapons”, International Review of the Red Cross, Vol. 84, March 2002,

pp. 255-261.
2255 The Group of Governmental Experts is made up of government delegations and representatives of inter-

national and non-governmental organizations. It has been used to examine proposals for new CCW protocols

and to develop recommendations for States Parties to consider. Ambassador Chris Sanders of the Netherlands

was selected as the coordinator on explosive remnants of war. Mr Peter Kolarov of Bulgaria was selected as the

coordinator on anti-vehicle mines. 

05_affaires_Maresca  17.1.2005  8:37  Page 820



explosive remnants of war, 26 primarily because many States believed that
anti-vehicle mines were different from the other weapons that often
remained after a conflict. In their view, anti-vehicle mines were designed to
be left unexploded and lie in wait for their intended victim; the adverse
humanitarian consequences resulted from the weapon’s improper use. Other
forms of explosive remnants of war, however, were viewed as a problem not
because they were used improperly, but rather because they did not function
as intended when fired or delivered. 

The Group of Governmental Experts met for a total of five weeks in
2002. As its work progressed, growing support emerged for the development
of new rules on the clearance of explosive remnants of war, the sharing of
information to facilitate clearance and risk education, and the provision of
warnings to civilian populations. Such obligations would not be specific to
any particular type of weapon but requirements of a general nature which
would apply to all explosive munitions that remained after a conflict. There
was also support from many European countries, China, Japan, the ICRC
and international and non-governmental organizations to consider preven-
tive measures to stop explosive ordnance from becoming explosive remnants
of war in the first place. These included developing generic standards and
procedures for the production, transport and storage of munitions. 

There was less agreement on specific restrictions on the design and use
of weapons, in particular submunitions. Proposals tabled included that of
Switzerland for self-destruct and self-deactivation features to be required on
submunitions, and the ICRC’s proposal for a prohibition on the use of sub-
munitions against military objectives in or near a concentration of civilians.
While both proposals garnered some support in the Group, a number of del-
egations, including China, Russia and Pakistan, voiced reservations about
the costs of self-destruct and deactivation features and of destroying or alter-
ing weapons already in stock. Many governments, including Russia and the
USA, also believed that the existing international humanitarian law on the
targeting of weapons was adequate to deal with the ICRC’s concerns about
submunitions. In their view, better implementation of the existing rules,
rather than new rules, was needed. 

In its report to CCW States Parties, the Group recommended that it
continue its work in 2003 and announced that it was ready to begin negotia-
tions on “a new instrument on the post-conflict remedial measures of a
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generic nature which would reduce the risks of ERW” 27 It also proposed to
explore whether the negotiations could include generic preventive measures
for improving the reliability of munitions in areas such as the manufacturing,
handling and storage of munitions. Separate from the negotiations, the
Group would continue its discussions on preventive measures aimed at
improving the design of munitions, including submunitions, and the imple-
mentation of the existing principles of international humanitarian law.28 At
a meeting of States Parties held in December 2002, the continuation of the
Group and its recommendations were approved. 

The negotiations on explosive remnants of war were held in March,
June and November 2003. They were chaired by Ambassador Chris Sanders
of The Netherlands, who prepared several papers that were instrumental in
synthesizing the variety of proposals submitted, and took place in three
stages: the March session focused on the possible elements of a new protocol;
the June meeting centred on reactions to the coordinator’s draft text; and
final negotiations on the articles and other issues were conducted in
November. In addition to the papers and proposals prepared by government
experts, important submissions also came from international and non-
governmental organizations and the ICRC. Work progressed smoothly on
most of the protocol’s provisions. It was nonetheless unclear until the final
session whether the Group would be able to finalize several important articles
and arrive at the consensus needed to adopt the instrument. 

Key issues in the negotiations

The legal nature of the instrument

Like the other CCW protocols, the Protocol on Explosive Remnants of
War is a legally binding instrument and a State must express its consent to
the depositary in order to be bound by the Protocol’s rules. But it was uncer-
tain until the final negotiating session whether the text would be adopted as
a legally binding protocol or as a less legally binding text (e.g. a political dec-
laration or a statement of best practices). 
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Throughout the negotiations, the United States expressed reservations
about the adoption of a new protocol. It believed that negotiations on legally
binding rules would be complex and consume much of the Group’s time, and
therefore favoured the development of an instrument of a political character
that could be concluded more quickly. However, nearly all other States
Parties expressed a desire for legally binding rules in the form of a CCW pro-
tocol. At the final negotiating session and after a number of amendments to
the text of key provisions, the United States agreed to support the adoption
of a legally binding protocol. Subsequent statements by US officials wel-
comed the conclusion of the protocol and announced that the United States
would give careful consideration to becoming a State Party. 

The preamble 

The Protocol on Explosive Remnants of War (Protocol V) is the only
CCW protocol to have a preamble. It underscores the motivations underlying
the instrument’s adoption and links the Protocol to the two principal ele-
ments of the Group’s negotiating mandate: (1) to negotiate a new instrument
on post-conflict remedial measures of a generic nature, and (2) to determine
whether the negotiations could address generic preventive measures to
improve the reliability of munitions. The Group was able to respond affirma-
tively to the second point. The negotiations did deal successfully with preven-
tive measures on munition reliability, but these measures are voluntary best
practices, as made clear in Article 9 and the Protocol’s Technical Annex. 

The preamble played a central role in allaying the misgivings of at least
one delegation about mixing legal obligations and voluntary best practices in
the Protocol. France argued that legally binding remedial measures and pre-
ventive best practices should be dealt with in separate instruments. It held
that Article 9 should not be part of the Protocol because it did not encom-
pass a legal obligation. Use of the preamble to make clear that States
intended to include a mix of legally binding provisions and non-legally bind-
ing elements, and the placing of emphasis on the voluntary nature of the
Protocol’s generic preventive measures, helped to address the French con-
cerns on this point. 

Scope of application

Importantly, States Parties agreed that the Protocol would apply in
both international and non-international armed conflicts. Its application to
non-international armed conflicts did not give rise to controversy during the
negotiations and no State spoke against it applying in such circumstances.

RICR Décembre IRRC December 2004 Vol. 86 No 856 823

05_affaires_Maresca  17.1.2005  8:37  Page 823



Like anti-personnel landmines, explosive remnants of war have been a seri-
ous humanitarian problem in internal wars, killing and injuring scores of
civilians. Article 1(3) states that the Protocol will apply to the situations
arising from the conflicts referred to in paragraphs 1 to 6 of Article 1 of the
CCW as amended on 21 December 2001. This is a reference to the amend-
ment adopted by the Second CCW Review Conference that extends the
scope of application of CCW Protocols I-IV to non-international armed
conflict. The amendment stipulated that the scope of application for other
CCW protocols would be determined on a case-by-case basis. 

As a result of its application to non-international armed conflicts, the
Protocol refers to “High Contracting Parties” and “parties to an armed con-
flict”. The former is the equivalent of “States Parties”, i.e. States that have
formally ratified or acceded to the Convention and the Protocol. The phrase
“parties to an armed conflict” is a reference to non-State actors (i.e. organ-
ized armed groups) and is the formula used in Amended Protocol II to the
CCW, which also applies to non-international armed conflicts. As used in
Protocol V, “parties to an armed conflict” does not encompass States
involved in a conflict that have not ratified or otherwise expressed their con-
sent to be bound by the Protocol. Such States are not bound by it.

A related issue is the application of the Protocol’s rules to explosive
remnants of war from previous conflicts, i.e. conflicts that took place before
its entry into force for the relevant High Contracting Party. Although the
Protocol would clearly apply to future conflicts, several delegations, includ-
ing Austria, Brazil, China and Pakistan, believed that it also had to address
explosive remnants of war already on the ground. A number of delegations,
notably Italy, France and Japan, opposed extending its rules to past conflicts.
In the end, Article 1(4) clarified that the Protocol’s main operative provi-
sions apply to explosive remnants of war produced after the Protocol’s entry
into force for the relevant State and a separate provision on assistance in
dealing with existing explosive remnants of war was also included (Article 7).29

Definitions 

Definitions were an important issue for most delegations and there was
rapid agreement on their general parameters. All agreed that the Protocol should
deal only with the explosive remnants of war from conventional weapons and
not address the post-conflict problems arising from the use of biological, chemi-
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cal or nuclear weapons. This is in line with the purpose of the CCW, which,
when negotiated, was not meant to deal with “weapons of mass destruction”. 

Most delegations supported a general definition of explosive remnants
of war which would cover all forms of explosive ordnance that might become
a threat after the end of an armed conflict. Although the idea was briefly
considered, there was little support for the Group to develop lists or define
specific categories of munitions that were most likely to become explosive
remnants of war. It was also agreed that weapons covered by other interna-
tional treaties, such as anti-personnel mines, anti-vehicle mines, booby traps
and other similar devices, should be excluded from Protocol V so as to avoid
an overlap with existing instruments, in particular the CCW’s Amended
Protocol II. This earlier treaty already contained specific post-conflict obli-
gations to reduce the impact of such weapons. 

Importantly, clearance organizations had stressed that post-conflict
clearance involved not only the removal of explosives that had been used and
failed to explode as intended but also considerable stocks of ordnance that
had been abandoned. For this reason, “explosive remnants of war” is stated to
mean (1) unexploded ordnance, and (2) abandoned explosive ordnance.30

Each is defined in Article 2 of the Protocol.31 These two categories cover the
principal situations in which explosive weapons become a threat to civilian
populations in a post-conflict setting. Article 2 furthermore contains defini-
tions of “explosive ordnance” and “existing explosive remnants of war”.

The negotiations benefited from earlier definitions developed by mine
action experts for the International Mine Action Standards (IMAS).32 The
IMAS definitions for explosive ordnance and unexploded ordnance were a
starting point and were altered to correspond with the parameters of the
Group’s work as mentioned above. The Protocol’s definition of abandoned
explosive ordnance, however, is new, as is the term itself. It was developed by
the Group in response to concerns that the IMAS definitions did not seem
to cover explosive ordnance that had not been used or prepared for use but
rather had been stockpiled on or near the battlefield. 

The clearance of explosive remnants of war

One of the main issues was responsibility for the clearance of explosive
remnants of war. There are few treaty or customary legal rules that address
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this issue and those that do exist are generally limited to the removal of land-
mines.33 Historically, each party has been responsible only for the removal of
unexploded and abandoned ordnance on its territory. However, such clear-
ance is often difficult or impossible if the affected country does not have the
means to accomplish it. In some instances, the affected country is not a party
to the conflict. In the opinion of a number of delegations and organizations,
to improve the law in this area was a primary goal of a new protocol; strong
obligations on the clearance of explosive remnants of war and requirements
to assist in the removal of weapons wherever they are found would have the
potential to significantly reduce the problem. 

Article 3 establishes new and important rules on clearance. First and
foremost, for the first time in a treaty of international humanitarian law
there is a clear rule that explosive munitions, other than landmines, must be
cleared once the fighting has ended.34 Each High Contracting Party and
party to a conflict is responsible for the clearance of these weapons in the
affected territory under its control.35 The Protocol adds that the parties must
take measures to reduce the risks posed by explosive remnants of war until
clearance takes place. Such measures include a threat survey and assessment,
needs assessment, the marking of dangerous areas, and resource mobilization
to carry out these activities,36 which must occur “after the cessation of active
hostilities and as soon as feasible”.37 It is important to note that after the end
of active hostilities does not mean after the conclusion of a formal peace
agreement. Clearance is to begin as soon as feasible in affected areas and
must not wait for a formal declaration of peace between the parties. 

Perhaps even more importantly, the Protocol identifies an explicit
responsibility, outlined in Article 3(1), for the users of explosive ordnance to
provide assistance, where feasible, to facilitate the marking and clearance of
the explosive remnants of war in territory outside their control that have
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been produced by the conduct of their military operations. Such assistance
may be technical, material, financial or in the form of personnel. It may be
provided directly to the party in control of the territory where the explosives
are found, or through a third party such as the United Nations, international
agencies or non-governmental organizations. This requirement is parallel to
obligations that already exist for the clearance of mines, booby traps and
other devices found in Amended Protocol II to the CCW.38

The final wording of Article 3(1) was a major improvement on the ini-
tial text. Previous drafts contained an obligation for the parties to clear
explosive remnants of war in territory under their own control, but merely
“to cooperate” with the other side in the clearance of those weapons in other
areas. Many delegations considered the second part of this formulation to be
weak, ambiguous and not a substantial advancement of the law. The ICRC
pointed out that an obligation to cooperate would be significantly less than
what was already required for landmines under Amended Protocol II and
argued that the hostilities themselves and claims of non-cooperation
between the parties would probably result in no action being taken. Others
believed that the primary responsibility for the clearance of explosive rem-
nants of war had to remain with the affected State and that it was unrealistic
to expect the parties to do anything more than cooperate in clearing them.
The final wording of Article 3(1) was based on a proposal which was put for-
ward by the United States in the latter stage of negotiations and helped to
reconcile the various views. 

Recording and sharing of information 

The lack of information on the explosive ordnance used or abandoned
in an armed conflict and the areas where explosive remnants of war may be
found is often one of the difficulties facing clearance organizations and
organizations conducting mine risk education. The rapid transmission of
such information to them by High Contracting Parties and parties to a con-
flict can significantly improve an organization’s ability to respond swiftly to
explosive remnants of war. Even where the parties are willing to provide such
information, it can be a frustratingly slow process, as most of them do not
have the mechanisms to gather, approve and transmit such information to
the relevant organizations. In most cases the dangerous areas are identified
through accidents involving civilians and reports by local communities. 
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Requirements for the recording and sharing of information on the
explosive ordnance used or abandoned in armed conflict were widely sup-
ported in the negotiations, and there were few issues dividing delegations in
these areas. Such obligations were viewed as practical measures that would
facilitate the response to explosive remnants of war. While the original and
amended versions of Protocol II to the CCW and the military doctrine of
many States already required that information on the location of laid land-
mines be recorded, similar rules had not previously been developed for other
forms of explosive ordnance.39

Article 4 of the Protocol stipulates that High Contracting Parties and
parties to an armed conflict must record and retain information on the use or
abandonment of explosive ordnance “to the maximum extent possible and as
far as practicable”. Parties are subsequently required to share this informa-
tion without delay after the cessation of active hostilities and as far as practi-
cable with other parties, the UN or organizations involved in risk education
or the marking and clearance of contaminated areas. 

The kinds of information that the High Contracting Parties and par-
ties to a conflict are expected to record are listed in the Protocol’s Technical
Annex. These include the types and amounts (number) of explosive ord-
nance used; the areas targeted with these weapons; the types, amount and
location of abandoned explosive ordnance; and the general location where
unexploded ordnance is known to exist or is likely to be found. The Annex
also details the information that should be transmitted to the other parties
and relevant organizations. As indicated in its heading, the Technical
Annex sets out voluntary best practices and its contents are not legally bind-
ing. However, as High Contracting Parties and parties to the conflict are
bound by Article 4 to record, retain and transmit information to facilitate
the rapid removal of explosive remnants of war as well as risk education, the
article’s effective implementation will require that the information recorded
matches the specifications in the Technical Annex. 

The United Nations Mine Action Service and other organizations
have cited the Protocol’s information requirements as one of the most impor-
tant developments in assisting rapid mine action. Such requirements not
only assist the activities of organizations. They are also essential steps that
allow the High Contracting Parties and parties to the conflict to implement
the Protocol’s requirements on clearance (Art. 3), precautions for the pro-
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tection of the civilian population (Art. 5) and protection for humanitarian
organizations (Art. 6).  

Precautions to protect civilians and humanitarian organizations

In addition to its clearance and information requirements, the
Protocol also stipulates that High Contracting Parties and parties to an
armed conflict must take additional measures to protect civilians. Under
Article 5, the parties must take all feasible precautions in territory under
their control to protect civilians and civilian objects from the effects of
explosive remnants of war. Specific mention is made of precautions such as
warnings, risk education to civilians and the marking, fencing and monitor-
ing of contaminated territory under the parties’ control. Feasible precautions
are those precautions that are practicable or practicably possible, taking into
account all circumstances ruling at the time, including humanitarian and
military considerations. A number of standards considered to be best prac-
tices in some of these areas are listed in Part 2 of the Technical Annex.
States are encouraged to have regard to these standards in implementing
Article 5.

This article was widely supported during the Protocol’s development
and negotiation. It encompasses measures to minimize the threat of explo-
sive remnants of war until such weapons can be cleared. The definition of
what is meant by “feasible precautions” closely follows the wording of that in
Amended Protocol II, under which High Contracting Parties and parties to a
conflict are obliged to take all feasible precautions to minimize the effects on
civilians of mines, booby traps and other devices.40

Article 6 is meant to minimize the effects of explosive remnants of war
on the operations of humanitarian organizations. It states that the High
Contracting Parties and parties to a conflict must protect, as far as feasible,
such organizations from the effects of explosive remnants of war. That pro-
tection could, for instance, include providing safe passage through dangerous
areas, clearing roads where access is required and giving information on safe
routes through dangerous areas. Although these specific activities are not
stipulated in Article 6, they are the kind of measures identified in Amended
Protocol II to protect humanitarian and peace-keeping missions from mines,
booby traps and other devices.41 Such measures would be equally relevant for
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explosive remnants of war. Article 6 also states that each party must, upon
request, provide humanitarian organizations with information on the loca-
tion of all explosive remnants of war that it is aware of in territory where
those organizations are operating or will operate. This article, too, had wide
support during the negotiations and was based on an Australian proposal
that the kinds of protection found in Amended Protocol II be included in
the new protocol, but in a much simpler format. 

Assistance and cooperation

The Protocol contains two articles on assistance and cooperation. The
first (Article 7) covers assistance to High Contracting Parties in dealing with
problems posed by explosive remnants of war that already exist at the time
they become party to the Protocol. The second (Article 8) is concerned
more broadly with assistance in implementing the Protocol and in dealing
with an explosive remnants of war problem that arises after its entry into
force for a particular State. 

How to deal with existing remnants of war was a major issue during the
negotiations and one of the last to be resolved.42 As mentioned above, a
number of countries wanted the Protocol’s obligations with regard to clear-
ance, the recording and transmission of information and the taking of pre-
cautions to apply to all explosive remnants of war, including those already
present from earlier conflicts. Such an approach was opposed by other States,
which had concerns about the retroactive application of the Protocol and
sought to have it apply only to future conflicts involving one or more High
Contracting Parties. 

A compromise was reached through Article 7. Under this provision,
each High Contracting Party facing problems posed by existing remnants of
war has the right to seek and receive assistance, where appropriate, from
other States and relevant organizations in dealing with them. In parallel,
each High Contracting Party in a position to do so is required to provide
assistance, where necessary and feasible, to help others deal with the prob-
lems posed by these weapons. The qualifications in this article (i.e. “where
appropriate”, “as necessary and feasible”) show that it was intended to be a
flexible provision and was not meant to be absolutely binding for the parties
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to earlier conflicts. Nevertheless, when coupled with the consultations of
High Contracting Parties laid down in Article 10, it provides an important
mechanism through which affected States and the users of explosive ord-
nance in past wars can work to address an existing problem. As explained
below, this provision may be one of the important areas of work for High
Contracting Parties in the early meetings on the Protocol’s implementation.
It is also an incentive for States already affected by explosive remnants of
war to become party to the instrument and to the CCW as a whole if they
have not already done so. 

Article 8 is concerned more generally with assistance and cooperation
in implementing the Protocol. It contains a range of requirements designed
to involve all High Contracting Parties in efforts to address the problem of
explosive remnants of war, and is based on similar provisions found in
Amended Protocol II to the CCW and in the Convention on the Prohibition
of Anti-personnel Mines.43 Each High Contracting Party in a position to do
so must provide assistance for the marking and clearance of explosive rem-
nants of war and for risk education to civilian populations, and must con-
tribute to UN and other trust funds and databases to facilitate the provision
of assistance. 

Importantly, as a result of efforts led by South Africa and supported by
the ICRC and several non-governmental organizations, Article 8 also con-
tains obligations on assistance to the victims of explosive remnants of war.
High Contracting Parties in a position to do so are required to provide assis-
tance for the care, rehabilitation and socio-economic reintegration of per-
sons injured by explosive remnants of war. Such a provision was deemed an
essential part of a comprehensive response to the problem of explosive rem-
nants of war. Article 8(2) parallels the provision on assistance to mine vic-
tims found in the Convention on the Prohibition of Anti-personnel Mines.44

Generic preventive measures

Measures to prevent explosive ordnance from becoming explosive rem-
nants of war were a crucial issue during the negotiations. Many States and
organizations, including the ICRC, felt that such measures had an important
role to play in reducing the large numbers of explosive remnants of war that
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result from armed conflict. Several States, though, led by France, were
opposed to including such provisions. France’s objections were not con-
cerned with the substance of the article but rather with the mixing of legally
binding and non-legally binding provisions in the Protocol. As mentioned
above, a compromise was found by including a reference to this approach in
the Protocol’s preamble. 

Article 9 encourages High Contracting Parties to implement generic pre-
ventive measures aimed at minimizing the occurrence of explosive remnants of
war. They encompass a range of activities taken before the use of explosive ord-
nance, so as to help ensure that weapons will explode as intended. A number of
general best practices are listed in Part 3 of the Protocol’s Technical Annex.
They include standards for munitions manufacturing, storage, transport and
handling, as well as for the training of personnel. 

Promoting implementation and compliance

The Protocol’s final provisions deal with mechanisms to review its
implementation and ensure compliance with its provisions. Article 10 estab-
lishes that High Contracting Parties will consult and cooperate with each
other on all issues related to the Protocol’s operation. In this regard, a
Conference of High Contracting Parties may be convened to review the sta-
tus and operation of the Protocol, consider matters of national implementa-
tion and prepare for future CCW review conferences. Unlike the meetings of
High Contracting Parties to Amended Protocol II, which are mandated to
occur on an annual basis, the decision to convene a Conference on Protocol V
must be agreed by a majority, but by no less than 18 High Contracting
Parties. This flexible approach was adopted in light of concerns raised by a
number of governments about the number of CCW meetings and other arms
control meetings already held annually. It is likely that a first meeting will be
held soon after the entry into force of the Protocol, and thereafter as needed.  

Article 11 promotes ways to ensure compliance with the Protocol. It
stipulates that each High Contracting Party must issue appropriate instruc-
tions and procedures and make sure that its personnel receive training con-
sistent with the Protocol’s provisions. It also requires High Contracting
Parties to work bilaterally, through the UN or through other international
procedures, to resolve any problems that may arise in the Protocol’s interpre-
tation or application. It should be noted that when these requirements were
adopted, the Group of Governmental Experts was also considering proposals
to establish a broader mechanism to monitor compliance with the CCW and
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its protocols. The CCW itself does not contain any provisions on compli-
ance, although Amended Protocol II and now the Protocol on Explosive
Remnants of War have some limited requirements in this area. The Group of
Governmental Experts will continue to work on this issue in 2005. 

Implications and challenges 

The Protocol on Explosive Remnants of War is a major development
of international humanitarian law. It strengthens the law in areas where no
specific rules have previously existed, providing an important legal regime to
address one of the principal dangers faced by civilian populations in the
aftermath of an armed conflict. Along with Amended Protocol II to the
CCW and the Convention on the Prohibition of Anti-personnel Mines,
international humanitarian law now has a series of complementary treaties
laying down a comprehensive set of rules to reduce the problems caused by
the explosive remnants of war. 

These three instruments also reflect an extension of international
humanitarian law into the post-conflict setting. While some rules, such as the
transfer of human remains and the search for missing persons, apply beyond
the actual conduct of hostilities, the recent developments on landmines and
explosive remnants of war have established post-conflict responsibilities for
the parties to an armed conflict to reduce to a minimum the harmful effects of
weapons they have used during the fighting. Some obligations, such as clear-
ing explosive remnants of war after the cessation of active hostilities, may
take years to fulfil if the problem is severe. As pointedly observed by a repre-
sentative of the United Nations Mine Action Service, “It will no longer be
permissible for the parties to a conflict to fire and forget.”45

The Protocol also has the capacity to strengthen the international
response to problems posed by explosive remnants of war. It will, if fully
implemented, make it easier for organizations working to reduce the effects
of these weapons to accomplish their goals. Organizations could expect
greater cooperation and assistance from the warring sides and would be able
to plan more effectively and allocate resources more efficiently in order to
tackle explosive remnants of war once a conflict was over. In short, the
Protocol’s requirements have the potential to speed up clearance, decrease
casualties and reduce costs. In addition, the meetings of High Contracting
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Parties provided for in Article 10 could serve as an important forum for
affected States and relevant organizations to report on the progress, or lack of
it, in particular countries, as well as to garner assistance from High
Contracting Parties to support ongoing work. Such meetings would also be a
major opportunity to deal with existing explosive remnants of war. As the
Protocol’s main provisions will apply to future conflicts, States affected by
explosive remnants from earlier wars could use these meetings to call atten-
tion to their existing problem and ways to address it. Although generic pre-
ventive measures are voluntary and technical improvements in the design of
munitions are still under discussion, the new obligations to clear and assist
clearance once the fighting has ended should provide an incentive to take
such preventive action at the national level. In the long run it would seem
cheaper and more effective to prevent the occurrence of explosive remnants
of war rather than absorb the costs of removing these weapons later. 

The adoption of the Protocol has had implications for the CCW
process. Unlike the negotiations on Amended Protocol II in 1995 and 1996,
the 2002-2003 meetings of the Group of Governmental Experts were open
to non-governmental organizations. Non-governmental representatives par-
ticipated in the negotiating sessions and in meetings of military experts,
bringing their expertise and field-based experience to bear on the discus-
sions. This helped to ensure that the humanitarian aspects of the explosive
remnants of war problem and the needs of organizations working in affected
countries were not overlooked. Their presence highlighted the important
role that non-governmental organizations can play in the CCW process. 

One potential concern with regard to the Protocol’s implementation is
the impact of the qualifying phrases found in many of its key provisions.
These include phrases such as “where feasible” and “as soon as feasible”.
Such clauses were intended to provide a degree of flexibility to deal with the
practical difficulties and complexities that governments and armed forces
often face in post-conflict situations. Many experts recognized that it would
be difficult to implement the Protocol’s operational provisions in an envi-
ronment that was not secure or in situations where there was not sufficient
good will between the parties to conflict. These phrases were not meant to
be loopholes for inaction but, if abused, such qualifications could undermine
the effectiveness of the Protocol. 

It is expected, however, that most governments and armed forces will
act in good faith and improve their response to explosive remnants of war.
The Protocol’s rules were adopted by consensus and supported by the five
permanent members of the United Nations Security Council and other mil-
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itary powers. Its provisions outline the relevant expectations of the interna-
tional community. As a result, it is no longer permissible to do nothing to
address explosive remnants of war after the cessation of hostilities. In most
situations, measures to reduce the dangers of these weapons will be rendered
feasible either by the actions of parties themselves or through support for the
programmes of international or non-governmental organizations. 

Another source of possible concern is the extent to which the Protocol
can be implemented by non-State actors involved in the hostilities. Like
other areas of international humanitarian law, securing implementation and
compliance among organized armed groups will be a major challenge.
Concerted efforts have, however, been made to obtain commitments from
such groups that they will end the use and address the effects of anti-personnel
mines. Similar initiatives with regard to Protocol V are needed to raise
awareness of the new rules on explosive remnants of war and encourage com-
pliance by non-State actors involved in the fighting. 

It is also hoped that the adoption of the Protocol on Explosive Remnants
of War will help to extend adherence to the Convention on Certain
Conventional Weapons. At 1 November 2004, 97 States were party to the
Convention. However, the number of ratifications in several important
regions, namely Africa, Asia and the Middle East, is still rather low, despite the
fact that many countries in those very regions are affected by explosive rem-
nants of war and have firsthand experience in dealing with their conse-
quences. Encouragingly, many non-party States joined in the work of the
Group of Governmental Experts and contributed to the development of the
Protocol. Its mechanisms for dealing with existing and future explosive rem-
nants of war might therefore prove to motivate countries that have not already
done so to consider becoming party to the Convention and all its protocols. 
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On 13 March 2004, the Special Court for Sierra Leone (SCSL) ren-
dered an important decision on the validity of amnesties under international
law.1 The Appeals Chamber of the SCSL ruled that amnesties granted to per-
sons of the warring factions in the Sierra Leone civil war by the so-called
Lomé Peace Agreement are no bar to prosecution before it. This decision is
the first ruling of an international criminal tribunal unequivocally stating
that amnesties do not bar the prosecution of international crimes before
international or foreign courts. The following article will briefly discuss this
significant and controversial decision for the development of international
humanitarian law and will then examine the most important and critical
findings of the ruling, after first giving a brief summary of the legal back-
ground to the SCSL, the Lomé Peace Agreement and the Appeals Chamber
decision (Lomé Decision) itself.

Legal background to the Special Court for Sierra Leone

The SCSL was established by an agreement between the United Nations
and the government of Sierra Leone on 16 January 2002.2 This newly estab-
lished ad hoc criminal tribunal is considered to represent a new category of
international criminal courts and is largely referred to as a hybrid tribunal, since
it incorporates various national elements in its Statute.3 The mandate of the
Secretary-General of the United Nations to enter into negotiations with Sierra
Leone in order to establish an independent criminal court for the prosecution of
serious violations of international humanitarian law was based on Security
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Council Resolution 1315.4 The Special Court Agreement (the Agreement)5

and the Special Court Statute (the Statute)6 were ratified by the Sierra Leone
parliament in March 2002 through the Ratification Act that explicitly states:
“The Special Court shall not form part of the Judiciary of Sierra Leone.”7 Nor is
the Special Court, unlike the two ad hoc tribunals for the former Yugoslavia
(ICTY) and Rwanda (ICTR), linked to the United Nations. It is therefore an
independent international criminal tribunal. It has jurisdiction ratione materiae
with respect to crimes against humanity, serious violations of Article 3 common
to the Geneva Conventions and of Additional Protocol II, other serious viola-
tions of international humanitarian law, and national crimes, such as serious
abuse of female children and deliberate destruction of property as defined by
national laws of Sierra Leone.8 The jurisdiction ratione temporae runs from 
30 November 1996, the date of an earlier ceasefire – the Abidjan Accord – that
also provided for an amnesty. The personal jurisdiction is limited to persons
“who bear the greatest responsibility for serious violations of international
humanitarian law and Sierra Leonean law…”9 The Trial and Appeals Chamber
are composed of a minority of judges appointed by the government of Sierra
Leone; the remaining judges are appointed by the Secretary-General.10 This
structure and the incorporation of national crimes into the Statute led the
Secretary-General to label the Special Court as a “treaty-based sui generis court
of mixed jurisdiction and composition.”11

838 Affaires courantes et commentaires Current  issues and comments

11 The Prosecutor v. Morris Kallon and Brima Buzzy Kamara, Special Court for Sierra Leone, SCSL-2004-15-

AR72(E) and SCSL-2004-16-AR72(E), Decision on Challenge to Jurisdiction: Lomé Accord Amnesty (Appeals

Chamber, 13 March 2004) (hereinafter Lomé Decision).
22 Agreement between the United Nations and the Government of Sierra Leone on the Establishment of a

Special Court for Sierra Leone, annex to the Report of the Secretary-General on the establishment of a Special

Court for Sierra Leone, UN Doc. S/2000/915, 4 October 2000 (hereinafter Agreement).
33 Avril McDonald, “Sierra Leone’s shoestring Special Court”, International Review of the Red Cross, Vol. 84,

2002, p. 124; Laura A. Dickinson, “The promise of hybrid courts”, American Journal of International Law, Vol.

97, April 2003, p. 295.
44 UN Doc. S/Res/1315 (2000), 14 August 2000.
55 Agreement, op. cit. (note 2).
66 Statute of the Special Court for Sierra Leone, enclosure to the Report of the Secretary-General on the

establishment of a Special Court for Sierra Leone, UN Doc. S/2000/915, 4 October 2000 (hereinafter Statute).
77 Article 11(2) of the Special Court Agreement, 2002, Ratification Act, 2002, Supplement to the Sierra

Leone Gazette, Vol. CXXX, No. II, dated 7 March 2002 (hereinafter Ratification Act 2002).
88 Statute, Articles 2-5.  
99 Ibid., Article 1.
1100 Ibid., Article 12.
1111 Report of the Secretary-General on the establishment of a Special Court for Sierra Leone, UN Doc.

S/2000/915, 4 October 2000, para. 9 (hereinafter Report of the Secretary-General).

06_notes_Meisenberg  17.1.2005  8:37  Page 838



Background to the Lomé Amnesty Decision 

On 7 July 1999, the Revolutionary United Front (RUF) and the gov-
ernment of Sierra Leone signed a peace agreement in Lomé, Togo (Lomé
Agreement).12 Article IX of the Lomé Agreement made broad concessions to
the RUF including, among other things, a blanket amnesty in order to calm
the decade-long civil war.13 The amnesty granted unconditional and free par-
don to all participants in the conflict.14 The United Nations Special
Representative of the Secretary-General for Sierra Leone appended a dis-
claimer to the agreement, stating that the amnesty provision therein would
not apply to international crimes of genocide, crimes against humanity, war
crimes and other serious violations of international humanitarian law.15

Article 10 of the Statute accordingly declares: “An amnesty granted to any
person falling within the jurisdiction of the Special Court in respect of the
crimes referred to in articles 2 to 4 of the present Statute shall not be a bar to
prosecution.” 16 The accused, Kallon and Kamara, unsurprisingly referred to
the amnesty provisions of the Lomé Agreement in a preliminary motion and
argued, inter alia, that not all amnesties are unlawful in international law and
that the Lomé Agreement was binding on the government of Sierra Leone,
since it constituted an international treaty governed by the Vienna
Convention on the Law of Treaties.17 They held that obligations deriving out
of an international treaty could not be altered by a later treaty — the
Agreement between the United Nations and Sierra Leone — without the
consent of the parties to the Lomé Agreement. Therefore the government of
Sierra Leone had acted contrary to its prior and international obligations
when it signed the Agreement with the United Nations. More specifically,
the defendants argued that the Lomé Agreement obliged the government of
Sierra Leone to ensure that “no official or judicial action” would be taken
against any members of the RUF and other participants in the conflict.18

This would include acceding to an extradition request or an agreement to
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establish an international court, as such measures would clearly amount to
“judicial or official” actions.

The preliminary motion was decided by the Appeals Chamber without
a prior decision of a Trial Chamber, since Rule 72(E) of the Rules of
Procedure and Evidence of the SCSL (Rules) provides for a referral of pre-
liminary motions to the Appeals Chamber when an issue of jurisdiction is
concerned.

The Lomé Amnesty Decision 

In its decision, the Appeals Chamber sets forth its deliberations in
three key steps and arguments. First it examines the status of the Lomé
Agreement and whether insurgents have treaty-making capacity in interna-
tional law, and the legal consequences thereof for Article 10 of the Statute.
Secondly, the Appeals Chamber considers whether it is authorized to review
the legality of its statutory provisions. Thirdly, it examines the limits of
amnesties in international law. The judges further discuss whether a prosecu-
tion predating the Lomé Agreement amounts to an abuse of process.

With reference to the first argument, the Appeals Chamber finds that
the mere fact that the United Nations and other third State parties signed the
Lomé Agreement cannot naturally categorize the agreement as an interna-
tional treaty, creating obligations towards its signatories.19 The court did not
accept the opinion of Kooijmans, who suggested that in certain cases peace
agreements could be of an international character if the United Nations were
strongly involved in the conflict through peace-keeping forces and had played
an active role as mediator in the peace negotiations;20 in any such cases it
should be assumed that the non-State entity had committed itself to its coun-
terparts, the government and the United Nations.21 The judges, however,
argued that the United Nations and third State parties were mere “moral guar-
antors” with the purpose of observing that the Lomé Agreement was enacted
in good faith by both parties. Such moral functions of the guarantors could not
presuppose any legal obligation.22 International agreements in the nature of
treaties had to create rights and obligations towards all parties. The Lomé
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Agreement only created a factual situation to the restoration of peace; it did
not create rights or duties which could be regulated by international law.23

On the basis of the same arguments the Appeals Chamber further con-
siders whether the RUF had treaty-making capacity under international law.
The judges opined that the mere fact that insurgents are subject to interna-
tional humanitarian law may not lead to the conclusion that they are pro-
vided with an international personality under international law.24 The fact
that the Sierra Leone government regarded the RUF as an entity with which
it could enter into an agreement could not suffice for concluding that the
RUF had international treaty-making capacity, since no other State granted
them recognition as an entity under international law.25 The Appeals
Chamber found that the validity of the Lomé Agreement’s amnesty provi-
sion in the domestic law of Sierra Leone is of no importance for its conclu-
sion, as it is concerned only with international crimes and whether the Lomé
amnesty bars the SCSL from exercising jurisdiction over such offences.26

As for the second argument, the Appeals judges consider whether the
court has jurisdiction and inherent powers to review treaty provisions of the
Statute or the Agreement on the grounds that they are unlawful.27 The
Appeals Chamber held that it is not vested with powers to declare statutory
provisions of its own constitution unlawful. Only in cases where it could be
established that the provisions in question, in terms of Article 53 or Article 64
of the Vienna Convention on the Law of Treaties or under customary 
international law, were void would the Appeals Chamber be empowered to
undertake such a measure.28 However, no foundation for the applicability of
these provisions had been provided by the parties.29 The Chamber explicitly
finds that the Tadić jurisdiction decision of the ICTY30 cannot be considered
as authority, since the conditions were not alike.31 The ICTY was established
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by a Security Council resolution, whereas the SCSL is a treaty-based tribu-
nal.32 The Tadić Decision only discusses the extent of powers of the Security
Council to establish an international criminal court. It did not involve the
validity of the provisions of a treaty.33 The judges nonetheless recognized that
the situation would be different where a court is duly established to be called
upon to declare the limits of its powers.34

In its last argument the Appeals Chamber discusses the limits of
amnesties in international law.35 Here the judges mainly drew on the doc-
trine of universal jurisdiction to establish their opinion. They determined
that the grant of amnesties falls under the authority of the State exercising
its sovereign powers.36 However, where a jurisdiction is universal, such a
State could not deprive another State of its jurisdiction to prosecute perpe-
trators by granting amnesties.37 The Appeals Chamber opines: “A State can-
not bring into oblivion and forgetfulness a crime, such as a crime against
international law, which other States are entitled to keep alive and remem-
ber.”38 After referring to In re List et al. of the Military Tribunal at Nuremberg
and the Eichmann case, the Appeals Chamber concludes that the crimes enu-
merated in Articles 2 to 4 of its Statute are international crimes, which can
be prosecuted under the principle of universality.39 Amnesties granted by
Sierra Leone, therefore, cannot cover crimes under international law, as they
are subject to universal jurisdiction and by reason of the fact that “the obli-
gation to protect human dignity is a peremptory norm and has assumed the
nature of obligation erga omnes.” 40 The grant of an amnesty for international
crimes therefore is not only in breach of international law, “but is in breach
of an obligation of a State towards the international community as a
whole.” 41 However, the Appeals Chamber finds, too, that there is no custom-
ary rule prohibiting national amnesty laws, but only a development towards
an exclusion of such laws in international law.42
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Comment on the Lomé Amnesty Decision

The Lomé Decision is of critical importance for the development of
international humanitarian law, since it is the first decision of an interna-
tional criminal court to state that amnesties are no bar to prosecution for all
international crimes before international or foreign courts. The ICTY in its
Furundzija Judgement discussed the validity of amnesties under international
law and found that an individual could be prosecuted for torture before an
international tribunal, by a foreign State and under a subsequent regime
even if the conduct in question had been the subject of an amnesty.43

However, the judgment limits itself to the unlawfulness of amnesties for the
crime of torture and does not reach a similar conclusion with regard to other
international crimes. The Lomé Decision therefore goes beyond common
international jurisprudence. Despite their relevance for the development of
international humanitarian law relating to this subject matter, the findings
of the Appeals Chamber are controversial. Not only did the Appeals
Chamber fail to examine the validity of amnesties in the domestic legal sys-
tem of the State that granted them, but in addition drew some critical con-
clusions that depart from prominent jurisprudence of other international
criminal tribunals.

The Appeals Chamber found that it did not have the authority to
declare the court’s statutory provisions unlawful since the SCSL was created
by a treaty.44 Only where the court were established, or had the authority, to
declare its own jurisdictional limits would the judges be empowered to
declare a provision of the Statute unlawful.45 This finding departs from the
Tadić jurisdiction decision of the ICTY Appeals Chamber. The Appeals
judges of the SCSL argued that the ICTY and the SCSL were of a different
nature, as the former was directly established by a Security Council resolu-
tion. Although the Tadić Decision was highly controversial at the time, most
authors acknowledged the fact that the ICTY was honestly willing to exam-
ine its own legality and the legality of provisions of its Statute.46 Aldrich
expressed a widely shared view that “[on] balance, I prefer the Tribunal’s
approach, as it emphasizes the right of the individual — the accused — to
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force the Tribunal to confirm the validity of the provisions of its Statute and
even of its own creation. For a criminal tribunal in particular, it is reassuring
to know that it finds inherent to the exercise of its judicial function the juris-
diction to examine the legality of its establishment.”47 It seems that the
SCSL has departed from such safeguards for the accused. Furthermore, the
finding appears to be ultra vires in relation to the Statute since Article 14 of
the Statute incorporates the Rules of Procedure and Evidence of the ICTR
mutatis mutandis into its legal system, which the judges of the SCSL may
amend only “where the applicable Rules do not, or do not adequately, pro-
vide for a specific situation.” 48 Rule 72 of those Rules — under which the
Appeals Chamber acted in this decision — provides explicitly for objections
to jurisdiction.49 This provision was interpreted in the said Tadić Decision
and in other decisions of the two ad hoc Tribunals in such a way as to enable
the defendants to challenge the legality of the creation of the tribunals and
the validity of their provisions.50 Therefore the finding of the judges that
they were not vested with powers to declare statutory provisions unlawful is
not convincing: such authority had been acknowledged in prominent
jurisprudence of the ICTY and ICTR by way of Rule 72 of their respective
Rules, and was again implicitly provided for by the authors of the SCSL
Statute through Article 14 thereof. Moreover, the conclusion of the Appeals
Chamber judges appears to be inconsistent with their own precedents. In
another decision the same judges and Judge Robertson — who was later dis-
qualified from all RUF decisions51 — referred to the same Tadić Decision and
stated that inherent powers and jurisdiction are a necessary component of
the judicial function of the SCSL “and do not need to be expressly provided
for in the constitutive documents of the tribunal.” 52
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After the aforementioned findings the Appeals Chamber could have
refrained from any further legal deliberation on the legality of amnesties in
international law, since it had stated that it did not have the authority to
declare Article 10 of the Statute unlawful, but it nevertheless went on to
address the question. It is therefore uncertain whether the remainder of the
decision is simply obiter dictum and therefore of questionable precedential
value, or an additional examination of the Special Court’s statutory provi-
sions under customary international law. As the decision in this regard lacks
clarity, a final conclusion would be mere speculation.

The Appeals Chamber based its Lomé Decision on the doctrine of uni-
versal jurisdiction, stating that “[w]here jurisdiction is universal, a State can-
not deprive another State of its jurisdiction to prosecute the offender by the
grant of amnesty.” 53 This conclusion is widely shared among academics.54

However, the Appeals Chamber did not demonstrate that war crimes in non-
international armed conflict are subject to universal jurisdiction. Such juris-
diction applies to grave breaches of the Geneva Conventions and of
Additional Protocol I, which require States to prosecute or extradite persons
who commit these offences in an international armed conflict.55 There are
no similar treaty provisions concerning the prosecution or extradition of
serious violations of Article 3 common to the Geneva Conventions and of
Additional Protocol II. Therefore violations in non-international armed
conflict have traditionally not been considered to be subject to universal
jurisdiction.56 In this regard the Appeals Chamber refers only to the
Eichmann case57 and the Hostage case58 to establish universal jurisdiction for
international crimes. These trials, however, only charge the accused persons
with crimes against humanity and war crimes committed in an international
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armed conflict. The passage that is also mentioned of the Arrest Warrant case
of the International Court of Justice (ICJ) refers only to sovereign immunity
before certain international criminal courts and does not make any state-
ment in regard to crimes subject to universal jurisdiction.59 Even though the
Appeals Chamber admits that “not every activity that is seen as an inter-
national crime is susceptible to universal jurisdiction”,60 its decision falls
short of establishing such jurisdiction on a case-by-case analysis for each
crime before the court and in particular for war crimes committed in non-
international armed conflict. This inadequacy of the Lomé Decision is
unfortunate, as there are strong arguments in recent developments of inter-
national law for inclusion of serious violations of Article 3 common to the
Geneva Conventions and of Additional Protocol II in the prominent list of
crimes subject to the principle of universality.61

The attempt to resolve the challenging issue of amnesties by reference
to the doctrine of universal jurisdiction moreover only partly covers the fac-
tual subject, as the jurisdiction of the Special Court is a truly unique one
deriving from the cession of judicial powers from the State of Sierra Leone,
and not first and foremost from universal jurisdiction. As the SCSL is estab-
lished by a bilateral agreement, its jurisdictional powers primarily derive
from Sierra Leone’s own jurisdiction, based on the territorial and nationality
principle. In international law a State can naturally only confer, through a
treaty, powers and authorities it possesses (nemo plus juris transferre potest
quam ipse habet). Only from such powers can the SCSL derive its jurisdiction.
Hence the conclusion that third States have jurisdiction to prosecute per-
sons who were covered by a domestic amnesty is not entirely applicable to
the SCSL. Even though it is a “certain international criminal court” in the
sense of the cited Arrest Warrant case, this conclusion does not change the
aforementioned principles of international law, since the obiter dictum of the
ICJ refers only to immunities from prosecution before certain courts.62
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In mainly invoking the concept of universal jurisdiction to establish
that the Lomé amnesty is no bar to prosecution, the Appeals Chamber seems
to be ignoring the fact that the SCSL is dependent on the judicial coopera-
tion of the authorities of Sierra Leone. The Appeals Chamber misinterprets
the meaning of “official or judicial action” mentioned in Article IX(2) of the
Lomé Agreement, as it limits its conception of such measures to the ratifica-
tion of the Agreement and the Statute. In all current cases where accused
persons have been arrested, their capture and transfer to the premises of the
SCSL were carried out by the Sierra Leonean authorities because the Special
Court, like the ICTY and ICTR, lacks a police force of its own. These
actions were based on Article 17(2) of the Agreement, which stipulates that
the government of Sierra Leone “shall comply without undue delay with any
request for assistance by the Special Court or an order issued by the
Chambers…” 63 Such actions by Sierra Leone are undoubtedly of a judicial
and official character. As the Appeals Chamber does not declare Article IX
of the Lomé Agreement to be illegal in the domestic system of Sierra
Leone,64 such measures by the national authorities consequently would still
be in contradiction to that agreement. The argument of the court’s universal
jurisdiction over international crimes to establish the illegality of amnesties
for the purpose of prosecution by the SCSL as a treaty-based international
criminal court is therefore not persuasive.

The core question of the Appeals Chamber should have been whether
Article IX of the Lomé Agreement has generally violated international law
and whether any amnesties granted were consequently invalid and hence-
forth not to be considered by the SCSL. By linking the complex issue merely
to the principle of universality the Appeals Chamber simplifies and elimi-
nates the fundamental questions at stake. The particular question of an erga
omnes obligation to prosecute was not accurately discussed by the judges. On
the one hand they adopt an opinion by Cassese stating that “if a State passes
any such law [on amnesty], it does not breach a customary rule.”65 Yet on the
other hand, the same paragraph within the Lomé Decision states that prose-
cution of international crimes “is a peremptory norm and has assumed 
the nature of an obligation erga omnes.”66 If such erga omnes obligations in 
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international law do exist, then they also have to apply to Sierra Leone, and
the grant of a blanket amnesty would consequently be in breach of interna-
tional law. The contradiction becomes more evident when the judges — by
agreeing to the amicus curiae submissions of Orentlicher — declare that the
grant of amnesty for international crimes “is not only incompatible with, but
is in breach of an obligation of a State towards the international community
as a whole.”67 Apart from the fact that the Appeals Chamber does not provide
any references for its conclusions but merely refers to the material provided by
the amicus curiae, there are uncertainties about the sources of law being
applied by the Chamber. For example, it rejects the proposition that there is a
crystallizing international norm that a government cannot grant amnesty for
serious crimes.68 It accepts only that “such a norm is developing under inter-
national law.”69 Then again, the Appeals Chamber maintains: “Even if the
opinion is held that Sierra Leone may not have breached customary law in
granting an amnesty, this court is entitled in the exercise of its discretionary
power, to attribute little or no weight to the grant of such amnesty which is
contrary to the direction in which customary international law is developing
and which is contrary to the obligations in certain treaties and conventions
the purpose of which is to protect humanity.”70 This finding opposes the opin-
ion adopted earlier by Cassese, who expressed the view that customary law
has not yet crystallized and therefore advocated prosecutions under the doc-
trine of universal jurisdiction.71 Admittedly, there is a move towards abandon-
ing amnesties in current international law, as shown by the waiver of the
Representative of the Secretary-General appended to the Lomé Agreement.
However, it is doubtful whether an international norm that is still taking
shape can already constitute custom, as the Appeals Chamber seems to imply.
Even though crystallizing custom can also exert a considerable influence on
international courts,72 the findings of the judges and their declaration of their
“discretionary power” to attribute little or no weight to the grant of amnesties,
despite their conclusion that such custom is still developing, is striking and
raises questions about the sources of law applied.
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It is not submitted that blanket amnesties have a standing in the inter-
national legal system. Many international conventions provide for the pros-
ecution or extradition of offenders of certain international crimes, and it
seems as though at least unconditional amnesties may be implied as the
counterpart to such a duty.73 In this regard the Appeals Chamber provided
some guidance by its reference to such treaty obligations, namely those laid
down in the Genocide Convention, the Torture Convention and the four
Geneva Conventions. However, the applicability of these treaties in the
context of the SCSL is questionable and the Appeals Chamber did not 
provide any support for a conclusion with regard to war crimes in non-
international armed conflict. The crimes before the court do not come
within the grave breaches regime of the four Geneva Conventions. For vio-
lations in non-international armed conflict of Article 3 common to the
Geneva Conventions and of Additional Protocol II there is, as mentioned
above, no explicit provision entailing an obligation to prosecute or extradite.
Moreover, the Genocide Convention is not of particular importance in the
case of the Sierra Leonean conflict, since it is assumed that the crimes were
generally not committed with a genocidal intent, which is again the reason
why the Statute does not contain such crimes.74 In addition, the applicability
of the Torture Convention is open to doubt, as it refers to reprehensible con-
duct by State officials. Even though torture in human rights treaties and
international humanitarian law has a number of common characteristics, the
ICTY expressly held that the definition of torture in international humani-
tarian law does not comprise the same elements as the definition of torture
generally applied under human rights law.75 The appellants Kallon and
Kamara did not occupy official State positions in or for Sierra Leone before
the signing of the Lomé Agreement. It would have been the task of the
Appeals Chamber to specifically establish treaty obligations with respect to
crimes adjudicated before its jurisdiction and the appellants’ indictment.

The Appeals Chamber tends to assume the existence of specific
duties to prosecute international crimes rather than to sincerely establish
such obligations. None of the conventions referred to expressly prohibit or

RICR Décembre IRRC December 2004 Vol. 86 No 856 849

7733 Naomi Roht-Arriaza, “Special problems of the duty to prosecute: Derogation amnesties, statutes of lim-

itations, and superior orders”, in Naomi Roht-Arriaza (ed.), Impunity and Human Rights in International Law

and Practice, Oxford University Press, Oxford, 1995, p. 57.
7744 Report of the Secretary-General, op. cit. (note 11), para. 13. 
7755 The Prosecutor v. Dragoljup Kunarac et al., The International Criminal Tribunal for the former

Yugoslavia, IT-96-23-T & IT-96-23/1-T, Judgment (Trial Chamber, 22 February 2001), para. 496.

06_notes_Meisenberg  17.1.2005  8:37  Page 849



expressly provide for amnesties. An exception is Additional Protocol II to
the Geneva Conventions, Article 6(5) of which stipulates that “[at] the end
of hostilities, the authorities in power shall endeavour to grant the broadest
possible amnesty to persons who have participated in the armed conflict”. In
the AZAPO case this provision was used to justify conditional amnesties,
stressing the need for reconciliation and peaceful transition.76 The Appeals
Chamber unfortunately did not discuss the need of war-torn societies for
peaceful transition and refused any comparison with the said case by plainly
stating that this decision dealt with domestic law and therefore was not
applicable to the internationally founded SCSL.77 Given the fact that the
judges based their findings on the principle of universality, such a conclusion
is only consistent. But it is also regrettable, since the SCSL plays an integral
part in Sierra Leone’s progress towards a peaceful transition. Nevertheless, it
is meanwhile widely accepted that the rationale of Article 6(5) of
Additional Protocol II does not justify amnesties for serious violations in
internal armed conflict because such violations, as pointed out above, are
international crimes under customary international law.78 Article 6(5) there-
fore refers only to legitimate acts of hostility,79 and its mere existence does
not imply that there is no duty to prosecute crimes in non-international
armed conflict.

The unbalanced reasoning of the Lomé Decision, according to which
amnesties are to be rejected unconditionally, raises concerns that affect pro-
visions relating to the court’s own functioning, as well as provisions of inter-
national humanitarian law. Under the former, the Special Court has jurisdic-
tion to prosecute persons who have “the greatest responsibility” for the
crimes committed in Sierra Leone.80 The Statute’s disregard for those “least
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responsible” is not strictly speaking an amnesty. But in reality the effect is
the same, as the Lomé Decision did not expressly declare the amnesty invalid
for Sierra Leone’s domestic legal system.81 Such measures narrowly concen-
trating on the instigators and leaders of an armed conflict are highly prag-
matic, since any other approach would jeopardize the SCSL’s mandate. At
the same time pragmatism might occasionally lead to impunity, as shown by
the aforesaid statutory provision. Effective international humanitarian legis-
lation has to take these specific situations into account. It is essential to
strike a balance between impunity and facilitating a peaceful transition for a
war-torn country. Limited and qualified amnesties must be seriously consid-
ered in this regard and may not be unconditionally rejected. It is necessary to
find valid international parameters for such qualified amnesties as measures
of last resort.82 Since the SCSL had to deal with unconditional amnesties, it
is understandable that it did not contribute to such a more balanced
approach.

Conclusion

The Lomé Decision of the Special Court for Sierra Leone is a step
towards the abolition of blanket amnesties for mass atrocities rather than a
landmark in the development of international humanitarian law. The
Appeals Chamber did not address Sierra Leone’s own duty to investigate and
prosecute in international law, but merely based its findings on the principle
of universality. Such an approach is unconvincing, owing to the unusual
place of the Special Court in international law, and incompatible with the
country’s legal obligation to transfer arrested persons to the court, since the
court lacks its own enforcement mechanisms. The court should have specifi-
cally established treaty obligations for Sierra Leone to prosecute with regard
to all crimes before it and to non-international armed conflict in particular,
rather than invoke the principle of universal jurisdiction in order to rule that
the amnesties granted are no bar to prosecution before an international and
foreign court.
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Humanitarian Assistance in Armed Conflict

Conference of the Luxemburg Group*
24-25 May 2004

Graduate Institute of International Studies, Geneva

Following the first conference on “Transatlantic Relations and the
Challenges of Globalization” on 24-25 October 2003 in Schengen,1 the

in Armed Conflict” on 24-25 May 2004 in Geneva. Both conferences are
part of a series of conferences on “International Cooperation and Conflict in
the Post-September 11 World”. Within the framework of this project, a third
conference will be organized on “Transatlantic Relations: How Do We Make
the UN and Multilateralism Effective?” on 13-14 September 2004 in
Washington D.C.

The Luxembourg Group is composed of the University of Luxembourg,
the Graduate Institute of International Studies (HEI), Geneva, and the
Centre for Transatlantic Relations at Johns Hopkins’ Paul H. Nitze School
of International Studies (SAIS), Washington D.C. (on behalf of the
American Consortium on European Studies). This series of conferences is
placed under the High Patronage of His Royal Highness the Grand Duke
Henri de Luxembourg, who initiated the project.

Approximately 70 participants attended the second conference,
including scholars, international civil servants, political and socio-economic

** The present report has been prepared by Yasmin Naqvi, Research Assistant at the Graduate Institute for

International Studies, and Adrian Pabst, Research Assistant at the Luxemburg Institute for European and

International Studies.

08_Faitsd_Humanitarium  21/01/05  8:42  Page 879

Luxembourg Group held a second conference on “Humanitarian Assistance

Introduction
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professionals, young researchers and students from over 25 countries. The aim
was fourfold: (i) to bring academic research and analysis to bear on pressing
issues of transatlantic relations; (ii) to contribute to renewed transatlantic
dialogue; (iii) to initiate academic cooperation among the members of the
newly founded Luxembourg Group; and (iv) to encourage students and young
scholars to undertake research on issues linked to transatlantic relations.

In the course of five discussion sessions and on the basis of papers and
panel presentations, the conference dealt with five major topics: 

(i) the historical background, contemporary issues and prospects regarding
interventions on humanitarian grounds;

(ii) multiple tasks and multiple faces of humanitarian assistance; 
(iii) humanitarian assistance, criminal law enforcement and human rights; 
(iv) protecting the protectors — the role of the military in humanitarian

assistance; and
(v) sustainable assistance to the victims of armed conflicts and post-conflict

nation-building.

Introduction

The first part of the conference addressed predominantly the histori-

armed conflicts. The chair, Prof. Andrea Bianchi (HEI), stressed in his intro-
ductory remarks that humanitarian assistance is a multifaceted phenomenon
that lies at the interface of law, politics, economics and ethics.

Lead speakers

• Davide Rodogno (Fonds National de la Recherche Scientifique,
Suisse): “Humanitarian interventions and the standards of civilization:
Europe and the Ottoman Empire 1815-1911”

The thrust of this paper was that military interventions on “humanitar-
ian” grounds are by no means a wholly new phenomenon. Instead, such
interventions have a history in the West whose origins can be traced back as
far as the late eighteenth century. From this history emerge structures of
thought and practice which in the nineteenth century gave rise to the first
political and legal practice of humanitarian interventions. To revisit the

11 The report is available at <http://www.luxembourggroup.org/reports/html>.
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recent history of such interventions is to shed some light on contemporary
forms of humanitarian assistance. In particular, it turns out that humanitar-
ian interventions today are distinct yet related phenomena which share at
least three crucial features with such interventions in the past: first of all,
they invoke notions of civilization and a common right of humanity, sec-
ondly, they manifest the pervasiveness of self-interest, and thirdly, they are
deeply affected by the rules of the international system in which they
occurred. 

In theory, interventions on humanitarian grounds in the nineteenth
century took place as a response to the violation of the common right of
humanity (droit commun de l’humanité) and took the form of collective action
on the part of “law-abiding” States. In practice, however, such interventions
amounted to military campaigns launched by European States in retaliation
against atrocities committed towards fellow Christians. In essence, countries
which considered themselves to be civilized, and part of the so-called family
of nations, e.g. the British Empire, invaded countries considered to be unciv-
ilized or half-civilized, e.g. the Ottoman Empire, in defence of a Christian
minority. The normal pattern of events was as follows: if there was turmoil
followed by crimes against fellow Christians, the European concert would
intervene, at first diplomatically, then militarily. After coming to the rescue
of Christians, there would be a ceasefire secured by European forces and
monitored by European commissioners, who would also oversee pro-Western
reforms.

The rise of interventions on grounds of “humanity” followed three his-
torical developments: the abolition of the slave trade, European colonization
of Asia and Africa, and the emergence of the notion of “civilization” in
international politics and law, especially the right to intervene on account of
the supremacy of European civilization over allegedly inferior civilizations.
This simultaneously marked continuity and change vis-à-vis the past. With
the exception of the nineteenth century “scramble for Africa”, “humanitar-
ian” intervention did not result in outright colonization. However, all
actions were also in the self-interest of the intervening countries. Similarly,
the process was not exclusively driven by economic or political motives but
involved international law. Certain legal experts in the nineteenth century
held that the right to intervene on the grounds of humanity was justified
where collective action, based on the need to uphold fundamental “com-
mon” values of humanity, could be taken by “civilized” States against an
“uncivilized” State committing atrocities. However, the reforms and innova-
tions in international law did not extend the same rights to all countries, but
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constituted amendments to the Westphalian settlement in such a way as to
legitimize foreign intervention in nominally sovereign States. 

The significance of humanitarian interventions was the emergence of a
moral crusade, characterized by self-confidence and zeal, which was
enhanced by secular modernization. This recovered zeal was both religious
and ethnic, in that actions were particularly directed against Islam and there
was a total disregard for the suffering of non-Christian, non-White popula-
tions, e.g. the non-intervention at the time of Russian anti-Semitic pogroms
and the killings of Turks in Central Asia. However, if a “humanitarian inter-
vention” threatened peace and stability in Europe, and if the self-interests of
European powers were not sufficiently jeopardized by the actions of the
“uncivilized” State, European powers did not intervene, even if fellow
Christians were massacred. This was the case when atrocities were being
committed against the Armenians during the late nineteenth and early
twentieth century. 

At least two themes emerge from this historical account: first of all, the
inherent moral ambiguity of military interventions on humanitarian
grounds, including the dubious claim of the intervening States to be acting
in the common interest, and, secondly, the pervasiveness of national self-
interest in international affairs. 

• Ramesh Thakur (United Nations University, Tokyo): “The United
Nations and the Responsibility to Protect”

The second presentation was centred on how the United Nations
(UN) should respond to the triple dilemma that characterizes international
relations-complicity, inaction and illegality. The recent events involving
Rwanda, Kosovo and Iraq illustrate this dilemma. First of all, to respect
national sovereignty at all times is to risk being an accessory to humanitarian
tragedies or to violations of inalienable individual and collective human
rights codified in international and universally binding law. Secondly, to
argue that only the UN Security Council can authorize interventions is to
risk inaction due to the failure of the Council as a whole or due to an indi-
vidual veto. Thirdly, to use force without UN authorization is to violate
international law. In some sense, this triple dilemma raises one and the same
problem: how to put an end to serious violations of international law by
States at the domestic level through military intervention while at the same
time outlawing and criminalizing war as a tool of unilateral State policy. 

In the face of this triple dilemma and the underlying problem, and in
response specifically to Secretary-General Kofi Annan’s “challenge of
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humanitarian intervention”, the Canadian government set up a commission
which produced a report entitled The Responsibility to Protect: Report of the
International Commission on Intervention and State Sovereignty. In essence, the
report seeks to affirm both the priority of national sovereignty and the legit-
imacy of international intervention. The main conceptual means of achiev-
ing this is to reconfigure the relation between rights and duties or preroga-
tives and responsibility by bringing about three changes in the current
political and legal situation. First of all, a change in conceptual language is
advocated — away from “humanitarian intervention” to the “responsibility
to protect”. The reason is that the language of humanitarian intervention
and assistance has led to terrible instances of either inaction (Rwanda) or
action (Kosovo) or a combination of both (Somalia), as well as to concep-
tual and policy aberrations, perhaps best captured by the oxymoron “human-
itarian bombing”. The reconceptualization of the problem serves to shift the
focus from the rights of States to the rights of victims and thereby to
approach the issue from the standpoint of the responsibility of States, rather
than the authority of States.

The second goal, in the wake of both Kosovo and Iraq, is to interna-
tionalize the issue. The idea is not to elevate the UN over and above
national sovereignty and national governments, but to establish it as the
ultimate arbiter in the event of national and trans-regional failure. The
Commission expressed the double belief that all sovereign States have the
responsibility to protect populations and, should this responsibility not be
assumed, it falls to the international community. In short, only if a State is
unwilling or unable to assume it, or is itself the perpetrator of crimes, does
the responsibility to protect pass to others. So the point is to reaffirm at the
same time the priority of the national level and the link with the interna-
tional level. 

The third goal is to define effective, legitimate action, i.e. not a blue-
print for intervention but the parameters to come to a decision on a case-by-
case basis. The crucial elements for this sort of decision-making and for this
sort of action are “due process” and “due authority”. The Commission’s idea
is to modify the focus: whereas the traditional approach to “humanitarian
intervention” has hitherto focused on the rights and prerogatives of inter-
vening States, the new approach based on the “responsibility to protect”
focuses on how to alter the power relations between perpetrator and victims
and then to embed protection in long-term institutions. The point is to sus-
pend sovereignty temporarily, not to abrogate it permanently by way of
regime change. 
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In what ways might the new approach based on the “responsibility to
protect” overcome recent problems related to (non-)intervention? In the
face of both violations of international law at the domestic level and inter-
national illegality, the Commission has sought to “reaffirm the central, indis-
pensable and irreplaceable role of the UN in authorising any military inter-
vention in today’s world”. This is because the UN is considered to be an
indispensable font of international authority and it is therefore preferable to
improve its operation rather than to seek alternatives. The Commission also
believes that international action is warranted if two sets of conditions are
fulfilled: if there is just cause, right intention, last resort, proportionality and
reasonable prospects of success, and if operational principles which guide
intervention are respected. 

This raises the question of what to do if the Security Council fails to
act and thereby fails to fulfil its responsibility to protect, e.g. in Rwanda.
New possibilities would need to be explored, such as taking up the issue in
the General Assembly where majority votes are operative, as was recom-
mended in the “Uniting for peace” resolution of 1950, or strengthening pos-
sibilities of regional and trans-regional initiatives, e.g. enabling African or
Asian-led missions. What is clear to the Commission is that unilateral
actions are to the detriment of both the UN and national sovereignty,
because they undermine the UN and risk lapsing into irresolvable and intol-
erable contradictions: elevating one instance of national sovereignty over
another (that of the invading State over and against that of the invaded
State) without any genuine proof (weapons of mass destruction); moral supe-
riority on the one hand and descent into barbarity on the other (Abu
Ghraib); excessive attention focused on some countries (Afghanistan, Iraq)
at the expense of others (Sudan, Congo, Burundi, Liberia, etc.); holding
tyrants accountable while demanding immunity for one’s own armed forces;
etc. 

Seeking to counter the threat of multilateral inaction or unilateral
action, the Commission reckons that its work is an illustration of a potential
new international consensus on intervention, binding together national sov-
ereignty and international responsibility. If the needs and the calls for inter-
vention have not gone away and will not do so, and if there remains a gap
between the need for humanitarian protection and the ability of outsiders to
provide effective help, then the choice is no longer whether to intervene or
not, but how to intervene: multilaterally versus unilaterally, legally versus
illegally. The ultimate aim must be to enhance both security and humanity;
the new symbol is East Timor, not Rwanda. 
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Panel presentations

Prior to the panel presentations and discussions, the chair, Prof.
Andrea Bianchi, highlighted four issues for debate. First of all was the
Schmittian distinction between legality and legitimacy, especially in terms of
the decision to intervene individually or collectively in sovereign countries.
Secondly, the context of the UN Charter provision to outlaw war and the
possible need to amend or reform this post-Second World War paradigm.
Thirdly, the extent to which international law is equipped to deal with emer-
gency situations, and the instruments at the disposal of the international
community to take prompt action. Finally, whether and if so to what extent
the international community can be said to be characterized by a commonal-
ity of values.

The first panel speaker was Dr Cornelio Sommaruga, member of the
International Commission on Intervention and State Sovereignty (ICISS).
He pointed out that humanitarian action is first and foremost protection,
assistance being a tool for protection, and underscored the conceptual inno-
vation of the report in question. To replace the traditional concept of
“humanitarian intervention”, the report puts forward the concept of the
“responsibility to protect”, and in place of the “right to intervene”, it sets out
the responsibility to act if a sovereign State fails in its duty and to help
rebuild failed and failing States. The report stresses the responsibility to pre-
vent — to prevent inaction or unilateral pre-emptive action that does not
address the medium and long-term consequences. More specifically, with
respect to humanitarian action, the idea of the Commission is to shift from a
certain cult of immunity to international legitimacy: at the centre of this
new approach is a broader concept of security — human security — that
encompasses not only military security (extended to include interventions
directed against both actual and anticipated effects of State action) but also
securing life, dignity and fundamental freedoms of the human person, all of
which are best guaranteed by sovereignty. However, grounds for a “just
cause” do not include racism, discrimination or the overthrow of democrati-
cally elected governments. Any military intervention must also fulfil the cri-
teria of proportionality and of a “reasonable prospect of success”, namely a
realistic transition from the combat to the post-conflict stage in order to alle-
viate suffering and to reconstruct the war-ravaged State. To be effective, all
these changes require something like a code of conduct for the wielding of
veto power within the Security Council. The overriding aim must be the
effective protection of the human being from domestic as well as interna-
tional atrocities, in an effort to match reality to rhetoric. 
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Professor Georges Abi-Saab (HEI) made five remarks concerning
international law:

(i) A strictly legal principle or rule regulating “humanitarian interven-
tion”, now allegedly in the process of revival, never existed before the
UN Charter. This is because, at least until the Kellogg-Briand Pact of
1928, the prevailing doctrine was the “theory of indifference”, i.e. that
international law was “indifferent” to, hence does not prohibit, resort
to war. “Humanitarian intervention”, as a doctrine, pertained to the
rhetoric of political and moral justification for exercising a legally non-
prohibited faculty, i.e. resort to war in certain situations.
In contrast the UN Charter, in its Article 2.4, has decreed a compre-
hensive prohibition of the individual use of force (whether by one or
more States), except in self-defence, but leaving aside collective action
in the name of the international community, which is a totally differ-
ent matter. If there is one principle or rule of contemporary interna-
tional law of which the peremptory or jus cogens character is univer-
sally recognized, it is this rule. This means that there is no way of
modifying it (for example by introducing a new exception to it),
except by establishing “a subsequent norm of general international law
having the same character”, i.e. a norm which is “accepted and recog-
nized by the international community of States as a whole as a norm
from which no derogation is permitted”. This condition is well nigh
impossible to fulfil, particularly for the introduction of a new “human-
itarian intervention” exception.

(ii) The term “intervention” is often loosely used, particularly by
American writers, as synonymous with the use of force. But “interven-
tion” can also be by other means, economic, political or even legal, as
long as they amount to trespassing on what is by international law an
exclusive jurisdiction of the State. This is the sphere of “domestic juris-
diction” or the defensive representation of sovereignty. But sovereignty
is not static, and whatever matter the State consents to subject to an
international obligation is no longer a matter of domestic jurisdiction.
Human rights are the prime example of such an evolution. Thus, inter-
cessions by States and international organizations in the case of human
rights violations do not constitute acts of intervention. This does not
mean that States can individually resort to force in the name of human
rights, in disregard of Article 2.4 of the Charter. But what States can-
not do individually, they may be able to do collectively in the name of
the international community, through the mechanisms of the UN.
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Indeed, not all use of force constitutes “intervention”. For in addition
to self-defence (an exception to the individual use of force), the
Charter provides for collective measures, which are coercive measures
and which include military means. But to regulate their use the
Charter has taken the precaution of centralizing the decision-making
process in the hands of the Security Council, at three separate stages,
through all of which it has to pass: (a) a decision in the form of a “find-
ing” or a “determination” that there is a “threat to peace, a breach of
peace or an act of aggression...”; (b) a decision on what measures need
to be taken to face up to it; and (c) a decision as to the “means of exe-
cution” of these measures, either by using the UN’s own resources
(which never materialized), or by giving mandates to member States or
regional organizations.

(iii) In the post-Cold War euphoria of the early 1990s, the Security Council
adopted a broad interpretation of “threats to peace” to cover humani-
tarian emergencies, thus opening the way for it to take “collective
measures” in such situations. 
However, towards the end of the decade a widespread perception of a
renewed paralysis of UN mechanisms allegedly led the North Atlantic
Treaty Organization (NATO) to intervene in Kosovo outside the UN
framework. Hence the dilemma cited by Kofi Annan in his speech to
the General Assembly on 20 September 1999 in the wake of that crisis,
and of which he said that it “(...) must not be between Council unity
and inaction in the face of genocide — as in the case of Rwanda (...) and
Council division, and regional action, as in the case of Kosovo”. But
this is a false dilemma, if one goes by those two examples. For what was
lacking in Rwanda was not the possibility of authorization by the
Security Council, but the political will of member States to commit
troops for collective action. Conversely, in Kosovo the possibilities for
negotiations were not exhausted before resorting to unilateral action.
And in any case, if the Security Council was blocked, there remained
the untried possibility of going to the General Assembly under the
“Uniting for peace” resolution.

(iv) The ICISS Report entitled The Responsibility to Protect has much to
commend it, inasmuch as it seeks to enlarge the scope of collective
action through proper UN channels by placing emphasis on preven-
tion and peace-building and on recourse to the General Assembly if
the Security Council is paralysed. It would, however, be highly objec-
tionable if it is meant to be an “intervener’s chart” — as it appears from
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the outside — in that it does indicate two cases (large-scale loss of life
or ethnic cleansing) providing “just cause” for military intervention,
which seems to include individual use of force by one or more States
and without UN authorization.

(v) But what is wrong with using force, even without UN authorization, in
order to avert or halt such atrocities? It is intervening in the name of
humanity, while refusing to submit to the UN’s judgment and evalua-
tion as to the existence of a humanitarian emergency and the need to
resort to the extreme measure of use of force in order to face up to it. If
the Security Council is blocked by the veto, the General Assembly is
more open and much more representative of humanity. But if two
thirds of the Assembly does not view a situation as a humanitarian
catastrophe, how can anyone still claim that a reason exists to inter-
vene militarily without being highly suspect of pursuing personal inter-
ests in the guise of serving humanity? 
Prof. Keith Krause (HEI) also stressed the idea that sovereignty is an

elastic, dynamic concept because inalienable individual rights hold supreme
sway and national sovereignty is a conditional state conferred by the interna-
tional community. Furthermore, a purely legalistic approach ignores impor-
tant legal norms and processes, raising the question of who can speak in the
name of the international community: if neither a single individual State
nor the UN Security Council are the universal guardian of human rights,
then this role falls perhaps to a “minimum coalition of the willing” to vouch-
safe multilateralism and intervention. Even if it is clear from practice that
there are no generally accepted rules of intervention, military action cannot
be ruled out, on condition that it is accompanied by a willingness to foster
human rights and build institutions, involving both the local population and
the international community. Such actions represent State-making and
reflect a larger-scale process of social engineering, creating new dilemmas.
On the whole, there are no viable principles of non-intervention and inter-
ventionist practices evolve as part of the larger Westphalian liberal project
on how States should treat their citizens and those of other countries.

Discussion

In the course of the discussion, questions mainly related to three subjects:
(i) Can particular cases enable us to derive general principles and, if so,

what principles? This is particularly pertinent in the aftermath of 9/11,
when case-by-case decisions have been replaced by the overriding
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campaign of the so-called “war on terror” and by the new doctrine of
pre-emption.

(ii) Is the relation between national sovereignty and individual rights a
genuine tension or a false dichotomy?

(iii) Intervention and UN decision-making processes: 
– With or without the consent of local authorities?
– Who authorizes and conducts interventions, especially in the light

of the increasing privatization of actions?
– If vital interests of UN Security Council member States are at stake,

they should abstain, according to the UN Charter (Art. 27.3), but
this has never been practised; changes to veto-wielding powers
should therefore be considered, which an enlarged Security Council
would make even more complex.

In their replies, the panel members agreed that there is no simple solu-
tion to the question of intervention. Some considered that the main challenge
is to reconfigure authorized interventions by way of including the UN General
Assembly and the country concerned by the intervention. This is crucial, since
within the General Assembly national interest cannot lead to a veto, unlike
the Security Council where, for example, China vetoed the prolonging of the
UN mandate in Macedonia because the latter had recognized Taiwan. It was
suggested that a veto which thwarts a peremptory norm of international law
should not be considered valid. The General Assembly might not be perfect,
but no other single organization or system of rules is superior: legitimacy
requires rules, and organizations like NATO do not command universal
respect but instead are seen as defending the narrow self-interest of the major
former colonial powers. There was disagreement on “unilateral” interventions.
While some supported member States taking action if the Security Council

majority of cases, making such an exception nonsensical. 

In session two the chair, Prof. Andrew Clapham (HEI), opened the dis-
cussion by noting that the military is increasingly being asked to do things in
the humanitarian arena which it is ill-equipped to do. To clarify roles, it must
be asked what sort of mandate should be given to international and non-
governmental organizations. Furthermore, by entrusting the UN with multi-
ple tasks in the face of complex emergencies, are we issuing a mandate that is
impossible to fulfil?
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In this session, the focus was on the nature and operation of assistance.
One of the most fundamental problems is a confusion of tasks: both military
and civilian institutions engaging in humanitarian assistance are being asked
to assume responsibilities they are neither supposed nor qualified to perform.
Four participants in such activities can be distinguished: the UN, national
governments, the International Committee of the Red Cross (ICRC) and
non-governmental organizations (NGOs). Perhaps more than any other par-
ticipant, the UN faces multiple tasks, which amount to multiple and fre-
quently conflicting mandates:

(i) authorizing the use of force;
(ii) peace-enforcement under UN authorization;
(iii) peace-keeping under UN mandate;
(iv) arranging for humanitarian assistance during and after conflicts; 
(v) imposing sanctions and organizing aid programmes (e.g. “oil for food”);

and
(vi) overseeing reconstruction.

Lead Speaker: David Rieff, Journalist, New York Times Magazine

There are manifold grounds for scepticism as to the feasibility and pur-
pose of humanitarian assistance in armed conflict. First of all, if there is no
genuine commonality of values, then the very existence of the international
community is questioned. This is not to deny the existence of an interna-
tional order (dominated by the United States of America (US) and the
Bretton Woods institutions) and of international structures (above all the
UN), but organizations like NATO illustrate the absence of common values.
Secondly, if there is no genuine international community, then it is either
impossible or impracticable, or both, to match rhetoric to reality because the
question is: “whose” rhetoric? “Whose” reality? Thirdly, there is confusion in
the very term “humanitarian intervention”, for “intervention” is equivalent
to war, whereas “humanitarianism” is about alleviating suffering (referring to
the fundamental principles of the ICRC and Médecins sans Frontières
(MSF)). 

Fourthly, humanitarian action ought not to be part of some grand
global project but instead more modest and limited. Like other “master
ideas”, humanitarian assistance risks being hijacked by some completely dif-
ferent agenda. Either agencies like the United Nations Development
Programme (UNDP), which focus on development aid, have also engaged in
humanitarian relief but with objectives altogether different to those of the
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ICRC or MSF; or bellicose democracies like the US have reclaimed human-
itarian action, only to outsource and subcontract actual operations to pri-
vate, multinational companies, as both the State and the market view the
humanitarian sector as a lucrative business. One of the main problems is that
most funding originates from States, which resort to humanitarian assistance
as a preferred form of justifying military interventions, in other words a form
of “soft power”. 

All these trends leave humanitarian assistance exposed to the twofold
assault by States, which have reined in the independent players, and by cor-
porations, which compete with humanitarian organizations for government
funding and contracts. But humanitarian assistance has also suffered from
misguided expectations on the part the “humanitarians” themselves, who
have moreover given in to the new ideology of the human rights’ movement
that has acted like a quasi-colonial power. Conclusion: humanitarian assis-
tance should refocus on its original mission. 

Panel presentations

According to Agnes Callamard, an independent consultant on
humanitarian and human rights affairs, Rieff’s diagnosis of the humanitarian
sector is broadly correct, but there are different explanations and perspec-
tives. While it is true that a tendency away from the original mission of relief
aid to human rights activities has indeed occurred, it is also true that the
debate on how to recover the original mission is largely self-referential. For
instance, the dominant message of the heroic Western intervener saving the
lives of hapless victims has not been challenged. Yet it sustains images, jar-
gons and practices that borrow heavily from the military sector and is both
problematic and inappropriate to address the present and current challenges
confronted by humanitarian agencies. The call for reclaiming humanitarian-
ism is not being associated with the beneficiaries of humanitarian assistance
or the crisis-affected communities, as subjects of the humanitarian universe.
Yet the nature of the relationships between the relief organizations and 
disaster-affected populations and their perceptions of each other are central
to humanitarian actions and to redefinition of the humanitarian ethos.
Instead of taking its moral cue from those suffering and surviving crisis situa-
tions, as suggested by Hugo Slim, the humanitarian ethos remains defined
through and by one single player: the intervener. 

With the events surrounding 11 September 2001 and the US-led inter-
vention in Iraq, this modus operandi is no longer tolerated. Humanitarian
crises have been exposed as eminently muddy and political. This exposure
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has involved lifting the veil of the independent, technically superior, neutral
and compassionate intervention that humanitarian players had taken great
care to draw over their actions. With 9/11 in the background, the veil has
been replaced by the cloak of the “dangerous other”, with the other being
largely defined as anyone who does not look, think or act like oneself. 

The humanitarian machinery is not geared to this context. It is still
functioning on the assumption that disasters and emergencies are something
on the margins of human existence, divorced from “normal” life, and that
there are, somewhere far away, helpless victims in need of a heroic (Western)
intervener. The humanitarian system is still clinging to the compassionate
veil in a fashion that has become increasing self-referential. 

Missing from the current soul-searching exercises is the actual engage-
ment with the meaning and praxis of accountability. Humanitarian agencies
can no longer assume their moral duty unilaterally. Instead, those affected
must be genuinely involved in shaping the contours of the humanitarian
response, mutually and reciprocally. Failure to do so brings into discredit any
morally justified enterprise, including the humanitarian one. 

The humanitarian sector has reached such a stage. It must find ways to
function outside an imperialist benevolent model, or else it will confront
increasing levels of intolerance against humanitarian action and deadly
attacks. 

Dennis McNamara, Inspector General at the Office of the United
Nations High Commissioner for Refugees (UNHCR), corrected what he took
to be a number of misperceptions. First of all, UNHCR has had multi-
functional tasks since its creation in 1951, and not just recently. Neither the
mandate nor the ambition has expanded; what has expanded is the sheer
scope of needs in terms of refugees, displaced populations and victims of war
or of natural disasters. Secondly, what has also changed significantly is not the
aspiration, but the political and security context in which humanitarian assis-
tance operates, since the work in conflict areas today is utterly different on
account of the change in the technological nature of warfare. Thirdly, while
independent organizations have always been easy targets, the most serious
failure has been that of State responsibility, both individual and collective. 

This is not to say that the UN system is not problematic, but it is to say
that it reflects the problems of the international system of nation-States.
Fourthly, the single biggest obstacles to effective humanitarian assistance are
the simultaneous militarization, politicization and privatization of humani-
tarian action, which have destroyed much of the independence of the
humanitarian sector and undermined efforts to establish minimum 
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benchmarks for intervention. These three phenomena have also produced
the wrong sort of division of labour, where the military, rather than effec-
tively securing a post-conflict situation, are requested to help rebuild the
country and assume policing activities. A degree of political realism is
needed so that conscious decisions about when the military should not be
involved in humanitarian work may be made.

Prof. David Sylvan (HEI) argued that any fears of over-politicization
are misplaced. The notion of humanitarian relief is inherently political and
should be responded to as such. Moreover, given the scale of the problems
and the thin dividing line between “humanitarian” problems and “normal”
problems of hunger, disease, etc., the only solution is to governmentalize the
problem via some kind of State-like action at the international level. An
analogy may be made here with the failure of humanitarian organizations at
the domestic level in the nineteenth century. The one thing those organiza-
tions did then was to put the issue on the agenda for State action, and the
one thing that humanitarian relief agencies can do now is to put the issue on
the agenda for State-like action and thus, in effect, to propagandize for their
own incapacity.

Discussion

The questions and discussion were concerned with four key topics: 

(i) the politicization of humanitarian assistance; 
(ii) the militarization of humanitarian assistance; 
(iii) the privatization of humanitarian assistance; and 
(iv) the need to “governmentalize” humanitarian assistance.

One point that was repeatedly made was the importance of striking the
right balance between different tasks, military or civilian, idealistic and prag-
matic. The main challenge for the humanitarian sector is and remains how to
escape the trap of either being co-opted or becoming irrelevant — for
instance, the UN serving as some “after-sales service provider to the US”.
There was strong disagreement as to the best way forward. While many main-
tained that a return to more exclusively humanitarian activities was necessary
(leaving to others the public advocacy of human rights and issues of nation-
building), others contended that there is a vast silent majority of peoples
across the globe who agree with aid and the underlying liberal values.

The bone of contention was whether the dominant political and eco-
nomic model — in short, neo-liberalism — constitutes a viable and desirable
vision for those in receipt of aid, and whether there is not a risk of utter self-
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complacency. So the point of stripping back agencies to their original mis-
sion is to engage in emergency relief aid, not in some grand ideological pro-
ject; to specialize in what they are most competent at, and not to run after
donors’ aid. The problem is the structure of funding: because the European
Union (EU) and the Europeans have backed away, UNHCR depends
increasingly on one donor and is therefore subject to huge political pressures.
Another problem lies in the mix of motives on the part of the military
involved in humanitarian missions; while the military may be used to pro-
vide security for humanitarian organizations, this should not be under the
cover of “winning hearts and minds”. On the other hand, it was argued that
the dichotomy between power and principles should not be too sharply
drawn, and that most military actions are a combination of striving towards
a higher goal and of physical coercion.

To the question whether there are any successful examples of humani-
tarian assistance, it was suggested that Sierra Leone and Mozambique could
be seen as such and that it is essential not to confuse political, military and
humanitarian crises. Afghanistan and Iraq are by no standards humanitarian
crises, but Darfur in Sudan is. In terms of funding, it is the member States
that are calling the shots: funding determines work, so Africa is being neg-
lected because there is a clear lack of willingness on the part of the donor
governments. 

To the question as to what, if any, legal principles could guide humani-
tarian aid, some panellists responded that principles are preferable to discre-
tionary action, but the fact is that there are not as yet any well-defined, cir-
cumscribed norms, except for the fundamental principles of the
International Red Cross and Red Crescent Movement. The crucial chal-
lenge is to devise norms that are not self-referential and also to unpack prin-
ciples such as independence and neutrality to test how they should function
in real life situations, e.g. when negotiating access. However, other panellists
questioned the inherent link between emergency relief aid and legal norms
and principles. They advocated instead a new pragmatism that breaks with
the new human rights idealism and puts pressure on national donor govern-
ments in such a way that they do not spend their entire funds on political
and military crises (like the United Kingdom on Afghanistan and Iraq), but
redirect their efforts to more traditional emergency relief and development
aid. 
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Judge Theodor Meron (President, International Criminal Tribunal for the
former Yugoslavia)

There has been tremendous progress in the evolution of institutions,
rules and practices in international criminal law in recent years. First of all,
1993 saw the establishment of the International Criminal Tribunal for the
former Yugoslavia (ICTY), which today is composed of 14 permanent judges,
9 ad litem judges and an Appeals Chamber. Similar tribunals have been set up
for international crimes in Rwanda, Sierra Leone and Cambodia, etc. The
development of the international criminalization of humanitarian law (IHL)
has strengthened humanitarian assistance, for example, by criminalizing the
prohibition of starvation and by imposing limits on States’ ability to refuse
humanitarian aid. The Rome Statute of the International Criminal Court
(ICC) has been a most important development in this regard. It builds on
the customary law of the Geneva Conventions and other efforts to prevent
humanitarian workers from being the target of attacks. Such attacks on the
UN, the ICRC and the civilian population inevitably weaken respect for
humanitarian law and provide a pretext for parties to derogate from obliga-
tions under IHL. Indeed, since 1992, more than 210 UN personnel have
been killed and more than 260 kidnapped. 

From the perspective of international criminal law, one of the main
difficulties is to define what humanitarian assistance is. While there is debate
at the margins, it is possible to define it as a set of efforts aimed at providing
supplies that are essential to survival. Humanitarian assistance generally
involves some kind of transfer of aid from the occupying power to the occu-
pied population. This aid is administered in emergency situations, frequently
by NGOs, and the beneficiaries are civilians. A second difficulty is to define
who is a target of attacks. Article 8 of the Rome Statute, which lists the war
crimes over which the ICC has jurisdiction and was drawn up in the wake of
experiences in both Somalia and Sudan, includes the crime of “intentionally
directing attacks against personnel, installations, material, units or vehicles
involved in a humanitarian assistance or peace-keeping mission in accor-
dance with the Charter of the United Nations, as long as they are entitled to
the protection given to civilians or civilian objects under the international
law of armed conflict”. The ICC will have to decide which missions will fit
in with the definition of “humanitarian assistance”. Although certain pro-
tections already exist for UN personnel and humanitarian workers in 
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existing treaties, this provision clearly provides the basis for the prosecution
of persons launching such attacks. It is also the first instrument to protect
relief personnel in internal conflicts. The Statute for the Special Court for
Sierra Leone has a similar provision. Taken together, these instruments indi-
cate a general consensus that deliberate attacks against humanitarian assis-
tance missions constitute a war crime. 

Furthermore, the deliberate starvation of the civilian population is also
a war crime under the Rome Statute, including wilfully impeding relief sup-
plies as provided for under the Geneva Conventions. However, what is dis-
appointing is the fact that this provision applies only to international con-
flicts. Despite international condemnation of that practice, it remains a war
crime only when committed during an international armed conflict. Such
behaviour may nonetheless be prosecuted when committed during an inter-
nal conflict if it amounts to genocide or a crime against humanity. 

In terms of the crime of genocide, it is increasingly being accepted that
starvation may fall into the category specified by Article II(c) of the Genocide
Convention, which defines genocide as “deliberately inflicting on the group
conditions of life calculated to bring about its physical destruction in whole or
in part” when committed with intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such. The cases before the International
Criminal Tribunal for Rwanda (ICTR) concerning Akayesu and Kayishema
seem to support this view. Therefore, attacks on humanitarian missions could
be considered as acts of genocide in internal conflicts, provided the requisite
intention can be proved. Often, however, such attacks have other motivations,
such as trying to weaken the resolve of international organizations or terroriz-
ing international workers. But the criminalization of the behaviour is tied to
the intention towards the beneficiaries. In any case, an excessive invocation of
genocide will only serve to devalue the concept. 

It may also be argued that attacking humanitarian workers could amount
to a crime against humanity under Article 7.2 (b) of the Rome Statute, which
provides that “‘Extermination’ includes the intentional infliction of conditions
of life, inter alia the deprivation of access to food and medicine, calculated to
bring about the destruction of part of a population”, when committed as part of
a widespread or systematic attack directed against any civilian population,
with knowledge of the attack. Here the crime is not directly harming humani-
tarian missions, but harming the beneficiaries of such aid. While there is no
need to prove the intention of destroying a particular beneficiary group in
whole or in part (as for genocide), there is a need to show that these conditions
were calculated to destroy a part of the population.
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In terms of protecting humanitarian assistance workers, it is true to say
that criminalization does not solve the problem of attacks on such workers.
Beyond international criminal law, what is needed is a renewed commitment
to international ethics and notions and practices of chivalry in belligerency,
e.g. by removing any international and national political and cultural barri-
ers and thereby also some of the cultural or religious legitimacy for such acts.
By treating those who commit such attacks as war criminals, the interna-
tional community will be reaffirming the work of the UN and the ICRC as a
matter of law and morality.

The chair, Prof. Vera Gowlland (HEI), raised various key questions at
the beginning of the session: what do we mean by humanitarian assistance?
What kinds of assistance are we talking about? Should the question be
looked at from the point of view of State responsibility vis-à-vis humanitar-
ian assistance?

Lead Speaker: Prof. Louise Doswald Beck (HEI)

This topic may be approached from the perspective of the responsibil-
ity of the State with regard to the armed conflict on its territory and the
responsibility of third States. In both IHL and human rights law, there is a
requirement for States to ensure that their populations are provided for. This
obligation covers both the direct provision of humanitarian aid and receiv-
ing it from outside sources. A question that arises therefore is: has the inter-
national community shifted responsibility by passing resolutions in multilat-
eral fora insisting on the provision of humanitarian assistance by humanitarian
organizations? 

In terms of IHL, obligations exist for the provision of medical treat-
ment to both the military and civilians, and of food and water to the civilian
population. Intentional starvation of the civilian population was tradition-
ally not seen as a major problem. In 1977, at the Diplomatic Conference,
delegates decided to improve the law so as to counter this method of warfare.
Additional Protocol I accordingly prohibits deliberate starvation, including
deliberately destroying supplies, and also obliges States to grant access to
relief supplies, subject to security conditions. Starvation is similarly prohib-
ited in Additional Protocol II, although there is no provision in it stipulating
that access must be allowed to relief supplies. It is generally accepted that
these new rules have become part of customary law. The UN has some 
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practice of criticizing methods of warfare that result in starvation, but has
passed a very large number of resolutions criticizing States for not giving
access to relief suppliers, including in non-international armed conflicts.
This practice indicates that such a rule (that States must allow the supplying
of relief) has become a part of customary international law.

Under human rights law, certain derogations are possible in times of
pubic emergency. Article 4 of the International Covenant on Civil and
Political Rights (ICCPR) makes it clear, however, that the right to life is
non-derogable. Human rights bodies have taken this right to include not
only the prohibition to kill, but also the obligation for States to undertake
positive measures to protect life. The prohibition of inhuman treatment is
also non-derogable, and has been interpreted as covering the withholding of
treatment from detained persons. However, the most relevant instrument is
the International Covenant on Economic, Social and Cultural Rights 
(ICESCR), which does not provide for any derogations whatsoever. This
covenant requires every State party to take steps to achieve progressively the
full realization of the rights recognized therein, including the right to food
and the right to health. While States remain reluctant to accept their obliga-
tions, despite their treaty character, a committee was set up in 1985 which
receives State reports and adopts General Comments to give specific content
to the obligations under the covenant. In this regard, General Comment 3
stated that some rights must be immediate, such as the right to non-
discrimination. Furthermore, if any group of persons are deprived of funda-
mental rights, this constitutes a prima facie failure of the State to respect its
obligations. By intimating that States must use “all available resources” to
fulfil their obligations under the covenant, the need for States to accept
relief supplies is reinforced. 

General Comment 12 concerning the right to food lays down that
States must not prevent people from getting food by their own efforts and
contains an obligation to facilitate access to food, thus mirroring the obliga-
tion in IHL. If persons are unable to obtain adequate food, States must
ensure that it is provided directly. A distinction must be made between a
genuine inability of a State to fulfil its obligations and an unwillingness to do
so. By refusing aid from the international community, a State would be seen
as being unwilling, rather than unable, to fulfil its obligations under the
covenant and could be held responsible. General Comment 14 on the right
to health highlights the need to have health care available without discrim-
ination and the obligation to respect this right, and thus not deliberately pre-
vent people from having access to such care. From this, the rule can be
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derived that States must not use nuclear or biological weapons in armed con-
flicts and must not restrict access to medical care, as to do so is a violation of
IHL. It also implies that States must allow relief organizations to provide
health care. 

Is there a duty for non-belligerent States to provide humanitarian aid
under IHL? No such rule would appear to exist in treaty or in customary law.
Common Article 1 of the Geneva Conventions requires all States parties to
respect and ensure respect for the rules contained therein, but this generally
means that States must endeavour to ensure that other States do not violate
their obligations. Under the Rome Statute, the International Criminal
Court has jurisdiction over the war crime of wilfully impeding relief supplies,
but only when it is committed during international armed conflicts.
However, a serious violation of IHL is deemed to be a war crime, and
Security Council resolutions condemning such acts would seem to show that
this behaviour, whenever committed, is such a serious violation. Under the
principle of permissive universal jurisdiction, therefore, any State could
indict someone for not allowing such relief. The question of whether a per-
son from a third party State could be held individually criminally responsible
for not allowing the provision of aid remains a question for discussion.
There does seem to be a lack of clarity about third States’ obligations in
terms of humanitarian assistance. The inability of victims to make individual
petitions under ICESCR is another weakness in the enforcement of human-
itarian obligations. So in short, there is a gap between the internationally
recognized duty to provide relief in both international and national conflicts
and the effectively enforceable duty of care on the part of third States. 

Panel presentations

According to Jelena Pejic (ICRC), it would appear that recent events
have led to a blurring of the distinction between the law regulating recourse to
force (jus ad bellum) and that governing the way in which force is used (jus in
bello), in the sense that the perceived “justness” of intervention has sometimes
led to the de facto suspension of human rights law or to the “relaxing” of certain
obligations under international humanitarian law (IHL). It should be made
clear that, despite any moral justifications for intervention, once armed force is
used IHL becomes fully applicable. With regard to the debate on humanitarian
intervention, she remarked that at the latest International Conference of the
Red Cross and Red Crescent, a reference to the concept of human security was
removed from the draft declaration because some delegations felt that the con-
cept could be stretched to include the right of humanitarian intervention,
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which they opposed. Referring to the “back-to-basics” approach advocated by
some participants, she said that it is important to know exactly what it means
in terms of law, mandates or guiding principles. If it refers to international law,
then it is ill conceived because it seems to suggest that the law is sufficient as it
stands. If it refers to mandates, it is not clear how international regulation of
NGO mandates would affect the mandates of existing organizations.
Moreover, the “back-to-basics” approach seems to advocate a reductionist
view of the ICRC’s mandate as encompassing just basic protection and assis-
tance. The mandate of the ICRC, however, is not based solely on the Geneva
Conventions or the Additional Protocols, but also on the Statutes of the Red
Cross and Red Crescent Movement, including the important Article 5, which
provides the organization with a “right of initiative”. If the said approach refers
to the guiding principles of the ICRC, then it is equally ill conceived, because
only the principle of impartiality is laid down in the Geneva Conventions.
Other fundamental principles such as neutrality and independence are princi-
ples of the Red Cross and Red Crescent Movement. Not all organizations
working in conflict zones are neutral and not all should be so. It is therefore
not advisable to lump all humanitarian organizations and human rights and
development agencies together. 

In fact, what recent events and legal developments demonstrate is that
the two crucial issues are enforceability and political will. In order to ensure
compliance with IHL outside of the criminal realm, there are three types of
rules which parties to a conflict should abide by: (1) preventive rules (for
example, complying with the rules of the conduct of hostilities so that the
due distinctions are made between civilians and the military, including pre-
venting forced displacement and protecting the environment and civilian
objects); (2) rules on humanitarian assistance (if the preventive rules are not
successfully applied) such as providing relief for the civilian population and
ensuring the security of humanitarian personnel; and (3) individual and col-
lective relief for persons in the power of a party to the conflict, whether
interned or detained. Importantly, the ICRC Study on Customary Law of
IHL is likely to show that the rules governing the provision of relief are prac-
tically the same in international and non-international armed conflicts.
Criminal law is unlikely to be the best way of enforcing IHL because it is
always an ex post facto measure. More needs to be done to ensure compliance
during armed conflicts. 

It appears that the problem of enforceability of IHL lies less in a lack of
mechanisms than in the lack of political will to utilize existing instruments.
A new mechanism, such as a commissioner or commission on IHL to hear
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individual complaints of violations thereof, has been suggested. But it may
be asked why such a new mechanism would be any more successful than
existing ones, such as the International Fact-Finding Commission, which is
in danger of falling into abeyance. The real question, therefore, is how can
political will be generated in this regard?

Prof. Marco Sassoli (University of Geneva) argued that there contin-
ues to be a primacy of State consent and State action notwithstanding inno-
vative interpretations of international legal provisions. Although interna-
tional customary law can overcome the need for State consent under treaty
law, can custom be created simply by the practice of States passing resolu-
tions in the face of State inaction on the ground? The selectivity of State
support for rules of IHL undermines its credibility. At the criminal level,
even though international customary law has eliminated de jure absolute
State sovereignty, States do not follow suit and are thereby undermining the
de facto application of the universal jurisdiction already in place. In the case
of Switzerland, for instance, prosecution on grounds of a violation of interna-
tional criminal law can only take place if there is a genuine link between the
person in question and Switzerland; since a recent change in legislation the
mere physical presence on Swiss territory (e.g. consulting one’s banker) is no
longer sufficient. Similarly, Belgium has been forced to amend its law on uni-
versal jurisdiction, and Spain has reinterpreted its legislation to limit what
was universal jurisdiction to passive personality jurisdiction. The
International Criminal Court (ICC) is symbolically important, but to really
get results in international criminal law, national prosecutions are vital. 

Criminalization may facilitate the return to peace in countries recover-
ing from conflict by individualizing the punishment of wrongdoers (and
thereby avoiding collective punishment resulting from sanctions, for exam-
ple). However, it is equally important to stress that criminalization is not a
miracle solution and represents only one response to socially violent behav-
iour. This is because, first of all, criminalization only ever has a preventive
effect if the probability of being caught and prosecuted is high, which cur-
rently it is not. Secondly, the perception of legitimacy of the prosecuting
forum is essential in the society of the accused. The ICC is an important step
in this regard. The ICTY, for example, enjoys little legitimacy in the eyes of
many in Belgrade and therefore has little effect within Serbian society. The
ICC needs to stand as a symbol of international justice, while national courts
do the actual job of prosecuting. 

In a similar vein, Nicholas Howen (International Commission of
Jurists) claimed that there is a need in the present environment to reaffirm
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basic principles and to reject pragmatism with regard to “how much” human
rights law and IHL should be respected in a given situation. In particular, he
drew attention to the specificity of military justice (which Clemenceau had
defined as that which is to justice what military music is to music). The main
problem with military justice is the absence of independence and impartial-
ity of the process. Furthermore, in relation to the revelation of abuses by US
soldiers and private contractors in Iraq, it could be seen that traditional
human rights checks and balances from the moment of arrest, right through
to detention and trial or release, are being ignored. Although there is a well-
formed body of human rights standards, the current approach is to pick and
choose, thereby elevating exception as the new rule. Such an environment
makes situations such as the mistreatment of prisoners in Iraq much more
likely to occur. Respecting fundamental human rights standards, such as the
right to habeas corpus and guaranteeing detainees’ access to the outside
world, would reduce these kinds of risks. The pragmatic approach to human
rights which says that a little bit of human rights is sufficient is ill-advised
and legally wrong; while IHL may modify human rights during armed con-
flicts, it does not suspend them; they continue to apply.

Discussion

The discussion concentrated on the usefulness of the “back-to-basics”
approach and on the division of duties and tasks between organizations that
deal with human rights and those that deal with humanitarian assistance.
Many humanitarian organizations are taking on human rights issues because
they are attractive to donors. The problem is: how can an organization be
impartial and humanitarian if it is also reporting on human rights violations
and taking political sides? On the other hand, human rights organizations
want to be become humanitarian because everything is becoming contrac-
tual. Hence the autonomy of all players is being curtailed by the nature of
donations, which nowadays tend to be short-term contracts rather than
long-term grants. A further question is whether international public or inter-
national contractual law might be effective alternatives to hold non-State
players accountable. Most panellists argued that war is simply becoming too
fashionable and that State compliance with international law is becoming
increasingly selective. If States lose sight of the fundamental rule prohibiting
recourse to the use of force, the rest is “just window-dressing”.

What is needed, therefore, is to strengthen both the individual right to
petition and international tort law to hold private contractors accountable for
their acts. More specifically, among alternative law enforcement mechanisms
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there are provisions in public international law, due diligence rules and laws
that regulate the delegation of State responsibility to private contractors. It
was also stressed that Security Council resolutions granting immunity to troops
and private contractors are a serious step back in efforts to secure human rights
and humanitarian assistance through international legal provisions. 

On the question of operating procedures, it was asked whether the ICRC
should review its working principles (especially confidentiality) in view of the
fact that the mistreatment of prisoners in Iraq only stopped once the media got
their hands on the leaked ICRC report. Furthermore, since the bomb attack
on the ICRC in Baghdad, should not the ICRC consider compromising cer-
tain principles, like that of not accepting armed escorts, in order to ensure that
it can continue working in all environments? To these questions, it was replied
that as long as the ICRC feels that results are being achieved through its con-
fidential dialogue with a State party, it will continue pursuing this avenue.
Moreover, to have expected the ICRC to speak out publicly only about pris-
oner abuse in Iraq does not take into account the way in which the ICRC
reacts to situations in other detention centres around the world. Regarding
security, as a general rule the ICRC would not accept armed escorts, but would
contemplate the temporary use of such escorts in very specific situations, such
as when its relief operations are threatened by banditry. 

The chair, Prof. Victor-Yves Ghebali (HEI), remarked that Somalia
provided a paradigmatic illustration of the problem of the military being
involved in humanitarian missions, as well as the need for protection in
volatile environments. He also underscored the relevance of subcontracting
a permanent member of the Security Council to carry out military assistance,
e.g. France during the 1994 genocide in Rwanda. Finally, he asked panellists
the basic question of whether humanitarian assistance can be or has been
prevented by the military.

Lead Speaker: Mark Laity (former Special Adviser to the Secretary-
General of NATO and now a consultant to SHAPE, speaking in a perso-
nal capacity)

From the perspective of NATO the title of the present subject would
be challenged: the protectors are not only the humanitarian workers,
because soldiers regard themselves as protectors as well, not least since the
end of the Cold War and the change in the nature of conflicts. This change
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means that most, if not all, military interventions are also peace support
operations (e.g. Bosnia, Kosovo and Afghanistan), at least as far as NATO’s
interventions are concerned. NATO missions now involve such tasks as the
protection of aid convoys and the stabilization of post-conflict situations.
This has been a challenge to both NATO and NGOs, some of which had an
anti-military instinct largely based on their experience of non-NATO
armies. Initially, when western armies first deployed in Bosnia, some NGOs
found it difficult to accept them and to work with and alongside these forces.
However, mutual experience in the Balkans has changed this; the recogni-
tion that the military can often give an added value to the work of NGOs is
leading to increasingly good cooperation. This cooperation has come about
as a result of pragmatism on both sides and a confluence and continuity of
shared interests, e.g. the construction of refugee camps in Kosovo. 

However, it is also true to say that the positive climate generated in the
Balkans has changed since 9/11 for a number of reasons. First of all, the inter-
ventions in Afghanistan and Iraq did not have the same level of international
acceptance. While NGOs accepted with reservations that there was a just
cause in Afghanistan, there was far more antipathy towards the conflict in
Iraq. NGOs cover a huge range of causes and views, and the fact that many
were critical of the occupation of Iraq does affect their willingness to cooperate
or coordinate with the Coalition. Secondly, the way in which wars are fought
has changed. In peace support operations there is an integration of all sorts of
different dimensions beyond straightforward warfare, for instance “winning
hearts and minds” and including the delivery of humanitarian assistance dur-
ing and after the hostilities. This blurs the traditional clear-cut lines, and when
stabilization and support for the civilian authority is a military task it is simply
unrealistic to think that the military should not get involved on the fringes of
humanitarian work if such work is part of the mission’s success.

A good example is institutions like the Provincial Reconstruction
Teams (PRTs) in Afghanistan. These are not traditional military units but
have a variety of functions, which may give NGOs the feeling the PRTs are
moving onto the NGOs’ turf. We do need to respect each other’s roles, but in
these more complex scenarios we also need an intelligent approach to each
other’s concerns. Nor should anyone pretend that somehow NGOs are above
the conflict. Ideally relief aid should be directed impartially to the victims of
conflicts, yet NGOs know that in reality this does not always happen; it can
even fuel a conflict when those fighting grab the aid. Sometimes aid has
even been given to fighters in order to ensure that aid convoys can pass. On
the part of the military, aid may be given benevolently, but in a “targeted”
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way to ease political problems, leading to accusations of the politicization of
aid. The speaker argued that, however unwelcome they may be, aid did have
political dimensions and it was naïve not to realize this.

A further dilemma is that NGOs have an understandable stake in
being seen to be independent, yet at the same time require security in order
to dispense aid, which raises the question of the nature and extent of military
escorts. The UN and NGOs prefer area security to escorted convoys, in order
to minimize contact with the military, but in lawless areas such as parts of
Afghanistan it is impossible for the military to guarantee area security.
Another problem is that in some of the recent conflicts aid agencies are seen
by terrorist and extremist groups as being linked with western political agen-
das and are therefore seen as “legitimate” targets for terrorist groups. In other
words, the NGOs’ view of themselves as independent apolitical providers of
aid and assistance, who are above the conflict, is not accepted by some of
those involved in the fighting who do not recognize their neutrality. This is
a growing problem. All these tendencies demonstrate the increasing tension
between the need for security and the need for independence. 

Panel presentations

Michel Arrion (European Commission) explained that humanitarian
assistance is a mixed competence, both in terms of national and European poli-
cies and between European institutions. The Commission implements a
European humanitarian policy, while the EU Member States continue imple-
menting their national humanitarian policy. There is so far no specific legal
basis in the various European treaties, so humanitarian assistance has been
dealt with as part of external relations and development cooperation, but the
new constitution may well provide the desired legal framework within which
to organize and implement EU humanitarian assistance. European humanitar-
ian assistance is based on the fundamental humanitarian principles, as defined
by a 1996 Regulation. While neutrality is mentioned in the preamble to the
Council Regulation on humanitarian assistance, a majority of member States
rejected the reference to neutrality in operative provisions, but the draft text of
the new EU Constitution finally does refer to this principle. It must be noted,
though, that in practice it can be schizophrenic: one and the same European
Commissioner would suspend development aid for a developing country, only
then to grant humanitarian assistance to the victims in that same country.

However, using humanitarian aid to further political goals is not an
acceptable practice. For example, the European Commission objected to the
practice of the Coalition forces in Afghanistan dropping pamphlets saying that
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aid would be given in exchange for information. Military operations disguised as
humanitarian missions are dangerous and ill-advised, confusing the populations
receiving assistance and putting the lives of aid workers at risk. Military protec-
tion of humanitarian workers should only be provided in a limited manner and
only at the request of the respective organization. A reinforced common secu-
rity and defence policy is desirable, not to create a political, legal and institu-
tional framework for humanitarian interventions but for the sake of a clearer
division of labour between different EU institutions. The objective should be to
distinguish between relief aid, development aid and long-term solutions to the
underlying problems. In this sense, humanitarian assistance should not be seen
as crisis management but as ad hoc targeted help that provides essential supplies
for the victims of conflicts. The latter are — or should be — the prime benefi-
ciaries of protection. However, a more fundamental question is the nature and
operation of donation and funding, which should focus on values of impartiality
and neutrality and which should again be long-term commitments. 

Colonel Bruno Roesli from the Swiss Army held that the prime role for
the military is the establishment, creation and expansion of a safe and secure
environment. The planning, management and actual execution of humani-
tarian assistance should be done by civilian humanitarian agencies whenever
the situation allows. Especially at the start of an international intervention,
situations may occur in which the integrated coordination of all military and
civilian activities, including relief for the civilian population, has to be pro-
vided by the military. Such was the case in Kosovo in mid-1999, when
KFOR (Kosovo Force, the NATO-led international force in Kosovo) had to
contend with a complete breakdown of local law and order and vital civilian
infrastructures, and international organizations were only gradually building
up their own structures and capabilities. However, this period of military-
dominated management should remain the very rare exception. In order to
smooth the way for cooperation between military and civilian players in
complex emergencies, every effort should be made to bridge the existing cul-
ture gap between them. Everyone involved in multinational crisis manage-
ment and humanitarian assistance is still struggling with the strategic impli-
cations of 9/11. Existing guidelines for civil-military cooperation in
humanitarian assistance have proved to fall conceptually short of existing
and emerging requirements. Rather than trying to formally negotiate new
guidelines, which are prone to being already outdated when signed, an insti-
tutional, regular and structured civil-military dialogue was advocated.

Hugo Slim from the Centre for Humanitarian Dialogue in Geneva
argued that there is inevitable ambiguity between military and humanitarian
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players — throughout history people trying to be humanitarian have
required the use or protection of armed force, while soldiers have often felt it
necessary to carry out humanitarian acts. Secondly, all military forces have
humanitarian responsibilities and must take them seriously, which is to say
that soldiers should be humane and compassionate in warfare and that they
are bound by obligations under the rules of the law of war. He also cautioned
against excessively simplistic oppositions and categorizations. There is not
only NATO and the West on one side and everyone else on the other side:
the players can also be mandated or non-mandated troops, belligerent or
entrusted with peace missions; there can be insurgents as well as government
counter-insurgents, not to forget the increasing number of private military
companies. Other criteria can cut across all these categories. 

Moreover, it is indispensable to distinguish the wide range of different
roles that all these different players can take on. They include: 

(i) area security, i.e. securing an environment and thereby enabling
humanitarian organizations to access certain areas;

(ii) close protection of vulnerable groups and humanitarian workers and
organizations; 

(iii) providing and distributing aid; and
(iv) providing logistics to enable others to distribute aid. 

The predominant considerations raised by the question whether to
protect the protectors seem to be as follows: motives, legitimacy, compe-
tence, perception, and the risks involved in the so-called phenomenon of
“cross-dressing”. All are complicated by overlapping motives. On the one
hand, NGOs have sometimes happily joined with brutal military forces (e.g.
Mozambique, Sandinistas in Nicaragua). On the other hand, there are con-
flicting moral values at work, for instance with respect to insurgency and
counter-insurgency. At other times, humanitarian organizations and the mil-
itary have the same goals, such as providing food, water and shelter. 

In his presentation, Balthasar Staehelin (ICRC) argued that in an increas-
ingly polarized world, humanitarian actors face the danger of being both instru-
mentalized and rejected. The legitimacy of humanitarian actors is linked to their
strict adherence to an impartial — and as regards the ICRC — an independent
and neutral approach. If humanitarian action is used as a tool to further a politi-
cal and/or military agenda, humanitarian actors become the target of the adverse
party to a conflict. The growing insecurity of humanitarian actors today under-
lines the imperative need to separate humanitarian from political and military
action, not to integrate it! In this light, the ICRC is opposed to concepts such 

RICR Décembre IRRC December 2004 Vol. 86 No 856 907

08_Faitsd_Humanitarium  21/01/05  8:42  Page 907



as the PRTs: they constitute a dangerous blurring of lines where military and
humanitarian actors appear without clear distinction and where the delivery of
aid is at times made dependent on the local communities’ collaboration with war
efforts. This violates the principles of impartiality and neutrality and may even-
tually lead to rejection of humanitarian aid or aid workers. 

Humanitarian and military actors should co-exist — clearly distinct —
with mutual respect for the respective mission. Military actors play a key role
in the implementation of IHL: their compliance with the law leads to a pos-
itive impact in humanitarian terms. Also, the creation of a stable and secure
environment, arms collection and overseeing demobilisation are all military
tasks greatly contributing to improving the situation in humanitarian terms.
There may be times when non-military actors are unable to deliver aid and
where military actors have to step in. But this should be a last resort since the
military are neither trained nor equipped to do so.

The ICRC follows an approach based on its strict adherence to the prin-
ciples of the Red Cross and Red Crescent Movement. The principle of inde-
pendence entails that it refuses to be part of the “political toolbox”, while the
principle of neutrality ensures an ongoing dialogue with all parties to the con-
flict without blame or fault for political stances being ascribed. Impartiality
remains the principle by which unconditional assistance is provided, depend-
ing on needs alone. 

The war in Iraq can serve as an illustration to show what this con-
cretely meant. The ICRC decided to remain present and operational in Iraq
during the war and maintained a close dialogue with all parties including the
former Iraqi government. This strictly neutral and independent approach,
exclusively centred on the protection and assistance needs of war victims on
all sides, enabled the ICRC to enjoy the trust of the warring parties, which
was a precondition for many vital operations. To give but one example: in
March 2003, when Basra was surrounded by UK troops but the Iraqi gover-
nor was still in power, ICRC teams managed to operate across the front-lines
to repair the main pumping-stations which averted a major health crisis.
Tragically, in summer and autumn 2003, the ICRC suffered deliberate
attacks against its personnel and its delegation in Baghdad. It decided never-
theless to stick to its approach which excludes resorting to military protec-
tion, even if that meant adopting a more discreet approach including the
temporary closure of its offices in Baghdad and Basra to the public. The
ICRC security concept relies on its acceptance by and dialogue with all
actors of violence in a given context. Where this acceptance is lost, the
ICRC strives to restore it. Certain elements are in the hands of the ICRC,
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but the overall direction humanitarian action will take may well affect its
capacity to resist the vicious circle of instrumentalization and rejection. 

Discussion

In the first part of the discussions, the speaker spelled out his view on
the role of aid organizations. Asked whether the tension between independ-
ence of, and support for, aid organizations is not only at the operational level
but also at the strategic level because donor States have an overt political
agenda and tailor their funding accordingly, he maintained that the neutral-
ity of all aid organizations is fast being eroded, however much they wanted to
preserve it. This even applied to the ICRC despite its continuing firm adher-
ence to that concept, for which it was hugely respected within NATO. He
argued that the traditional freedom of NGOs to work in conflict zones
depended on everyone involved, including the various factions, accepting
the “rules of the game”, but that some of the new terrorist and fundamental-
ist groups did not accept the idea of neutrality and actually targeted aid
organizations — he wondered whether neutrality could survive. He also sug-
gested that some NGOs were more political than they liked to admit, with
their own agendas sometimes tailored to competing for funds with other aid
organizations, which could also lead to a lack of coordination among such
organizations. More generally, faced with a question about neutrality and the
Western stance towards the Bosnian Serbs, he contended that the ICRC was
rigorously apolitical, whereas other aid organizations were less so in practice. 

Other panellists challenged this interpretation, arguing instead that
political agendas and funding on the part of States have forced aid organiza-
tions to compete for funds and to take sides. However, this has not entailed
any relinquishing of neutrality, independence or impartiality with respect to
their fundamental stance. Maintaining neutrality while needing to “confront
the truth” is difficult, they said, but there is no evidence that NGOs are not
trying to make the principle work. 

There was also disagreement between panellists on whether and, if so,
to what extent early coordination in pre-conflict situations can avoid prob-
lems of delivering humanitarian assistance in post-conflict situations. Some
argued that this is inherently problematic because it takes the conflict almost
for granted and makes it quasi-inevitable, never mind the impossibility of
planning for highly contingent events. Others, however, held that such
coordination can be tremendously helpful, e.g. in the aforesaid case of Basra
in Iraq. The question is: what do you discuss and with whom? The ICRC had
very productive contacts with both Iraqi and Coalition forces before, during
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and after the conflict. The European Commission had also begun coordina-
tion talks as early as possible in the lead up to the conflict. What is crucial is
confidentiality and trust of all the parties involved. Better organization and
coordination between NGOs at this stage would also be helpful.

The problem of the irrelevance of IHL when there is a great disparity
between the size and strength of the parties to a conflict was raised. Such
inequalities tend to lead to temptation for the weaker side to resort to unlawful
methods of warfare, such as perfidy. For guerrillas, strict compliance with the
rules of IHL means leaving themselves open to a likely defeat. How are such bel-
ligerents to be persuaded to obey the rules of combat? The panel answered that
justifications put forward by the weaker parties for recourse to unlawful methods
of warfare tend to lapse into arguments based on jus ad bellum. Nonetheless,
there have been some examples of guerrillas being able to induce the stronger
party (the government armed forces) to change policy, for example Hezbollah
convincing Israel to leave Lebanon. It was also suggested that the application
of Additional Protocol I would solve some of the problems associated with
recourse to perfidy. It should also be recognized that guerrillas are increasingly
waging wars against civilians, in breach of the basic protection that is the
essence of IHL. These unresolved problems with regard to the application of
IHL to asymmetrical conflicts highlight the fundamental question of whether
armed struggle is always the best means to resolve a dispute. 

The chair of the final session, Bertrand Ramcharan, Acting High
Commissioner for Human Rights (OHCHR), set out some of the central

conflict nation-building:

(i) the distinction between national capacity and international assistance;
(ii) the need to marshal national capacity;
(iii) the importance of a rallying vision (vision rassemblante) for nation-

building; 
(iv) how should international interest in national scenarios be sustained

once a conflict has subsided;
(v) how should assistance be drawn down from core areas;
(vi) how should assistance needs be monitored as the situation evolves; 
(vii) how should humanitarian imperatives be sustained in the face of dwindling

resources.
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Sustainable assistance to the victims of armed conflicts and post-
conflict nation-building

questions and issues with regard to sustainable assistance to victims and post-



Lead Speaker: Alvaro de Soto (UN)

De Soto argued that humanitarian assistance and nation-building are
— or at least should be — unrelated and that it is preferable to speak of post-
conflict peace building, rather than nation-building. This has been UN policy
at least since the 1992 report Agenda for Peace on enhancing the UN’s capacity
for preventive diplomacy, peace-making and peace-keeping. This report
defines peace-building as a “set of activities with view to ensuring that a con-
flict will not recur”. In practical terms such activities include, at their core,
the building up of civilian institutions so as to ensure that channels are pro-
vided for addressing grievances that in the past have led to armed uprising or
confrontation. Many if not most internal conflicts arise because of authori-
tarian or exclusionary policies. 

However, the inclusive approach advocated by the UN can create
clashes, to the extent that some objectives directly conflict with others. For
instance, in the case of El Salvador, the International Monetary Fund (IMF)
and the World Bank (WB) helped design stabilization and structural adjust-
ment programmes that involved substantial cuts in public spending, the low-
ering of public deficits as well as the restructuring of national debt. Yet at the
same time, effective peace-building required higher public expenditure, inter
alia by way of “soft loans”. 

Whatever the problems may be, it is clear that there is no genuine alter-
native to an approach that includes all players on which viable settlements rely,
as evinced by the relative success of this approach in post-conflict situations as
varied as Guatemala, Bosnia and Kosovo. For instance, the proliferation of play-
ers in Bosnia’s post-conflict scenario inspired the “4-pillar” solution in Kosovo.
One of those pillars in Kosovo was humanitarian assistance, which was not for-
mally part of the post-conflict settlement in the core sense of reintegrating for-
mer combatants and creating an institutional framework to mediate future ten-
sion. During the negotiations over the reunification of Cyprus, the UN brought
in the IMF and potential donors to show the Cypriots that the international
community would be there for them should the settlement go forward. 

The point is not to confuse humanitarian assistance and peace-building,
but to concentrate on specific needs at particular moments in time: the first
step is to involve the international community in terms of conflict preven-
tion, which continues to be radically insufficient in both nature and scope.
Secondly, if there is a situation of internal conflict or inter-State war, there 
is of course no alternative to humanitarian assistance. But this assistance is 
in no way part of the same settlement or toolbox as peace-building and 
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reconstruction. The reason is that the effectiveness of humanitarian assis-
tance is not as dependant on inclusiveness, consensus and common values as
peace-building. The latter is always some form of social engineering, requiring
a consensual approach that brings in all relevant players and also requiring
political direction. Referring to Isaiah Berlin, Alvaro de Soto remarked that
not all human values are necessarily convergent, and that it is therefore a
matter of political choice which values to adopt, defend and promote. 

Panel presentations 

In her presentation, Esther Brimmer, Deputy Director of the Centre for
Transatlantic Relations, Johns Hopkins University SAIS, focused on four issues:

(i) the multifaceted dimension of sustainable assistance;
(ii) transatlantic relations and sustainable assistance; 
(iii) post-conflict conduct and legitimacy; and 
(iv) recovering conflict prevention.

First of all, regarding sustainable assistance, she argued that early plan-
ning and provision of funds are absolutely central to the outcome. This is
because economic and social needs begin to arise early in conflict situations,
when it is infinitely more difficult to devise strategies. Assistance, if it is to be
sustainable, requires funding at an appropriate level: for instance, US fund-
ing for Afghanistan was a priority in 2002, but there were no provisions for it
in the 2003-2004 draft budget until Congress forced the Bush
Administration to redeploy funds. What this also highlights is the impor-
tance of continuous political support and the right division of labour: who
does what and when. At least two key questions arise: is there some contin-
uum between relief and development aid? Is it more politically sustainable
that the UN subcontracts operations to coalitions of national governments
or regional organizations or that the UN conducts operations directly?

Concerning transatlantic relations, she said that there is a balance to be
struck between bilateral and multilateral approaches to conflict management.
While there is no blueprint for intervention, it is clear that the use of as many
channels as possible provides more mileage. Among the many questions, she
drew particular attention to the following two: how to bring about the neces-
sary political will to intervene and to engage in sustainable assistance? How to
back advocacy of intervention with the required resources, i.e. how to match
funds to rhetoric? Also, is it possible to recover the engagement for peace-
keeping after recent events (pointing out that the US is unlikely to engage in
more peace-keeping after Iraq)? She argued that there are times when military
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force is appropriate; the question remains: when are those times? As for post-
conflict conduct and legitimacy, three factors determine whether assistance is
and remains legitimate: the rule of law, a continuous balance between bi- and
multilateral approaches and the impact of different policies on peace-
building. For instance, in recent times humanitarian assistance has been
undermined by human rights abuses and democracy in Iraq has been under-
mined by abuses — torture — at Abu Ghraib. On the latter issue, Ms
Brimmer emphasized that the mistreatment of prisoners is morally reprehensi-
ble, nor is it, moreover, a pragmatic step towards improving the situation in
Iraq. Finally, the Iraq campaign has also permanently undermined efforts to
recover conflict prevention as a means to give reality to the concept of pro-
tection. Among those supportive of multilateral engagement, there need to
be decentralized networks working on the problems and able to think about
them creatively, undisturbed by present political pressures. 

Mona Rishmawi (OHCHR) explained that the issue of the sustainabil-
ity of assistance raises major challenges for an institution like the OHCHR.
To address this issue, it should be acknowledged at the outset that situations
such as those taking place in Afghanistan and Iraq demonstrate that recent
conflicts are continuous and complex; it is therefore difficult to structure
operations along the traditional concepts of post-conflict peace-making,
peace-keeping and peace-enforcement. Also the attacks against the UN
headquarters in Iraq on 19 August 2003, added a new dimension to the UN’s
ability to deploy staff in many places because of the perception in some quar-
ters that the UN lacks neutrality. This has led to serious problems with staff
security. 

Three human rights issues were considered by Rishmawi to be of par-
ticular relevance to the subject of this panel: protection, international jus-
tice and justice reform. Victims of conflict ultimately want enhanced physi-
cal protection. They first look towards their own government for protection.
They address the international community in order to push governments to
respect human rights, ease restrictions and reverse repressive policies. When
this fails, victims often urge the international community to act further.
Here, victims often talk about international presence and rarely about mili-
tary intervention, as civilians usually fear the consequences of even the most
benign wars. Partially in response to these calls, the Security Council now
almost routinely includes a human rights component in almost every peace
mission. In some situations, the Security Council has also responded by 
giving peace-keepers an explicit protection mandate, as was the case for the
situation in the Democratic Republic of the Congo. The main issue is the
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political will to do something meaningful about a situation. The situation 
currently unfolding in Sudan’s Darfur region poses particular problems in this area. 

Another challenge is how to assist societies in addressing past, present and
future human rights violations. There are major concerns regarding the capacity
of local mechanisms, particularly the judiciary, to address in a fair, impartial and
efficient manner vast magnitudes of human rights violations. Many judiciaries
are seriously weakened before and during conflicts. In fact, the inability of
national conflict resolution mechanisms to effectively address individual and
group grievances is amongst the most frequent root-causes of conflict.

Recent years have witnessed the evolvement of several post-conflict
“justice” and truth and reconciliation mechanisms. We have seen the cre-
ation of two ad hoc tribunals, at least five mixed or hybrid tribunals, the
establishment of the International Criminal Court as well as about forty
truth and reconciliation processes. There are many questions surrounding
how these choices are made. Is the process nationally or internationally led?
Are national societies presented with options or fixed views? Who really
takes these decisions? How does international justice affect national justice?
What kind of legacy does international justice leave behind and how much
national judiciaries benefit from the international approach? The OHCHR
is currently developing some tools to assist societies to enhance their knowl-
edge regarding the challenges, processes and options in this area.

Another challenging area is that of justice reform. In the so-called post-
conflict phase, the international community rushes to “reform” what is often
seen to be a dysfunctional justice sector. Most of the approaches in this area are
donor-driven. Emphasis is placed on rehabilitating buildings, furniture, and
equipment that suffered from the conflict. Effort is also invested in reforming
national laws and constitutions. But sometimes, substantive legal reforms are
carried out unnecessarily and without an adequate understanding of the legal
system itself. National models rather than international experiences are pro-
moted and shared especially by bilateral donors. Justice reforms becomes a tool
for third party influence. When the funding decreases, justice reform becomes
less attractive. In addressing these issues, it must be acknowledged that justice
reform requires some long-term perspectives. There is a need to influence not
only laws and rules, but also attitudes and behaviours. The OHCHR is invest-
ing in developing techniques to help map out national justice systems, provid-
ing some benchmarks for reform and for monitoring the performance of such
justice systems during and after the reform phase.

Franklin Thévenaz (Swiss Agency for Development and Cooperation
(SDC)) explained that the concept of sustainable assistance was new for
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many states. Previously, one talked only about emergency relief. The new
concept involves notions of prevention, preparedness, rehabilitation and
advocacy. It is a sobering statistic that 40 per cent of countries emerging from
conflicts will lapse back into conflict, the percentage being 60 per cent for
Africa. The road to sustainability is fraught with difficulty and therefore
there is a constant need to provide assistance and protection to populations
undergoing such transitions. We have, it seems, entered into an age where
everything seems possible and acceptable, an environment that started to be
in place before 9/11. When crises occur, every actor is present, e.g. in
Kosovo, after the return of the civilian population, there were 520 NGOs
working on the ground. In addition, there is a need to balance national
capacity with international assistance. When a natural disaster occurs, 95
per cent of people are assisted by local assistance. There is a need, then, to
concentrate on capacity-building. Meanwhile, interest at the international
level needs to be sustained to secure long-term financing. 

Discussions

At the beginning of the discussions the chair, Bertrand Ramcharan
(UNHCR), raised the following questions: in Bosnia, the UN Secretary-
General’s Special Envoy was in charge of peace-making, peace-keeping and
humanitarian assistance at the same time: can one compartmentalize these
tasks? Concerning the relation between humanitarian assistance and peace-
building, how far apart are concept and reality? Is it not incumbent upon
national decision-making bodies to devise peace-building strategies? Other
panellists also focused on the relation between pre- and post-conflict situations,
arguing that it is simply wrong to destroy all existing structures and institutions
in the hope of building peace and reconciliation. This is because at least some
existing structures are functional and therefore indispensable to stable, pacified
post-conflict situations: for instance, except for the presidential decrees, the
Iraqi legal system was good and there were over 50,000 well-trained lawyers. To
destroy this system is to deprive the country of valuable resources. 

A second focus of debates was the possibility to revive the idea of a UN
standing army, which could intervene in places like Darfur and secure an
international protective mandate. It was widely agreed that there will be no
such army under the sole authority of the UN Secretary-General in the fore-
seeable future because no UN member State is as yet prepared to delegate
sovereignty in this way. However, what might be politically feasible is some-
thing like an international police force that helps to secure a post-conflict
situation, or a rapidly deployable observation force. 
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The problem of women being exploited in post-conflict societies under
the control of peace-keepers was the third focus of the debates. It was said
that since the UN operations in Sarajevo and Kosovo, a change in the cul-
ture of peace-keeping was emerging. The Secretary-General had issued a bul-
letin providing clear guidelines on the subject. Furthermore, the growing
awareness of anti-trafficking laws was putting pressure on peace-keepers to
protect women vulnerable to sexual exploitation. 

On the issue of the role of justice in post-conflict societies, a question
at the outset was how mindful should efforts to restore justice be of those try-
ing to make peace? In the Democratic Republic of Congo, for instance,
should the UN wait for the outcome of the peace process before deciding
whether to refer an investigation to the ICC? It was suggested that policy-
makers should be mindful of such efforts, but should not give them undue
precedence over all other principles important for peace-building.
Instruments of justice can “hover in the background” during peace negotia-
tions. The real question is: when do tribunals become appropriate? In El
Salvador, there was no judiciary which could have dealt with cases such as
those brought before the Truth Commission. Justice could have been
achieved only through an ad hoc international tribunal, which no one had
contemplated at the time. The Commission on Historical Clarification in
Guatemala was specifically enjoined not to name names, but was able to rec-
ommend that a number of people be banned from the army or political posi-
tions. In addition, consideration should be given to the right to compensa-
tion for violations of rights, e.g. in Iraq. From the point of view of the
OHCHR, breaking the cycle of impunity and bringing those responsible for
egregious violations of human rights to justice will help to facilitate the
return to peace. Well thought out processes need to be in place to improve
justice systems in the wake of conflict. 

It was likewise stressed that a properly functioning legal system requires
a stable political environment and a dynamic economy that can help match
principles to practices. In this connection, it was suggested by one partici-
pant that “sustainable” should mean “self-sustainable” rather than a sus-
tained operation of the international community in a particular context.
One of the issues that were discussed was how to counterbalance the priori-
ties of the G7, the World Bank, the IMF and the World Trade Organization
(WTO) with the requirements of peace-building, also at the stage of peace
negotiations. Rather than seeking alternatives, the panellists agreed that 
the UN provides by far the best umbrella for such all-inclusive and all-
encompassing negotiations and the implementation of peace settlements.
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On 29 April 2004, the ICRC Assembly decided to modify the Rules
governing access to the archives of the ICRC of 1996 by shortening the pro-
tective embargo on access to its archives to a general period of 40 years and
an extended period of 60 years. It is therefore now opening its 1951-1965
archives to consultation by the general public.

In reducing the embargo period, the ICRC is seeking to comply with
current trends regarding public access to archives and is at the same time
confirming its policy of openness and transparency as defined in 1996. It is
also reasserting its wish to make the history of the ICRC known, in full keep-
ing with the research mandate entrusted to Jean-Claude Favez in 1979 and
the publication in 1988 of The Red Cross and the Holocaust and numerous
other historical works written since 1996 using ICRC archives. 

An extra 500 linear meters of archives are thus being opened to the
public for the first time. They cover the conflicts of the early years of the
Cold War and the decolonization period, for instance: the Korean War
(1950-1953), the First Indochina War (1946-1954), the Suez Conflict
(1956), the Hungarian Revolution (1956), the Algerian War (1954-1962),
the Independence of Congo (1960-1965), the Cuban Crisis (1962) and the
civil war in Yemen (1962-1964). They can also be used for research on legal
or general topics, for example the implementation of the Conventions of
1949, the revision of the statutes of the International Red Cross and the
agreement with the League (1951-1952), and the International Conferences
of Toronto (1952), New Delhi (1957) and Vienna (1965).

Annex: Rules governing access to the archives of the International
Committee of the Red Cross

** The author is Deputy archivist at the International Committee of the Red Cross.

The International Committee of the Red Cross reduces 
the protective embargo on access to its archives

JEAN-FRANÇOIS PITTELOUD*
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Rules governing access to the archives 
of the International Committee of the Red Cross

(Adopted by the ICRC Assembly on 17 January 1996 
and revised by the ICRC Assembly on 29 April 2004)

Introduction — Purpose

1. The present Rules govern access to the ICRC archives, which comprise:

• the archives of the ICRC decision-making bodies;
• the archives of Committee members;
• the archives of the units at headquarters;
• the archives of delegations;
• archival material from other sources which are kept at the ICRC.

2. The Rules also apply, by analogy, to current records, semi-current records
and closed records, which are not stored in the ICRC archives.

Section I: General Provisions

Article 1 — Principle
The present Rules lay down conditions for access to the ICRC archives

by two categories of users: 

• members of the Committee and ICRC staff;
• the general public.

Article 2 — Limitations
The various limitations on access to the ICRC archives by each of

these categories are set out in Sections II and III.

Article 3 — Access
The ICRC archivist sets out the practical terms and conditions for

access to the ICRC archives in the Regulations for users of ICRC archives.

RICR Décembre IRRC December 2004 Vol. 86 No 856 959

10_Faitsd_Pitteloup  17.1.2005  8:42  Page 959



Section II: Committee members and ICRC staff

Article 4 — Members
1. In accordance with Articles 2, 3 and 17 of the Règlement intérieur du

CICR of 24 June 1998, Committee members have access to the ICRC
current, semi-current and closed records, whatever the classification of
those documents. They do not have general access to the personal files
of ICRC staff.

2. The right of access by the Control Commission is reserved in accor-
dance with the regulations governing its activities, as approved by the
ICRC Assembly.

Article 5 — Staff
1. In pursuance of their professional duties, permanent ICRC staff have

access to the current, semi-current and closed records that are classified
“internal” or “confidential” and are protected during a set period.

2. Only the unit that has created the document or, where this is not pos-
sible, the ICRC archivist, may authorize access by ICRC staff to
archives classified as “strictly confidential”. The minutes of meetings
held in camera by the decision-making bodies may be consulted only
with the express authorization of the ICRC President.

3. The right of access by the Head of Internal Audit is reserved in accor-
dance with the terms of reference pertaining to that function, which
have been adopted by the ICRC Assembly.

Section  III: Public

Article 6 — Public archives
The general public has access to archives classified as “public”1 after a

set period of time, to ensure that such access will in no way be detrimental to
the ICRC, to the victims that it is its duty to protect, or to any other private
or public interests requiring protection.

11 The ICRC archivists describe and arrange archives classified as “public”.
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Article 7 — Public archives
1. Three types of documents are to be found in the “public” archives:

• General ICRC files dating back more than 40 years, including min-
utes of the decision-making bodies.

• The minutes of the Recruitment Commission, the personal files of
staff members and the record series containing personal or medical
information dating back more than 60 years.
– Access to biographical or autobiographical information on a speci-

fic individual is allowed after 40 years; such research, however, must
be carried out by an ICRC archivist (see Article 10).

– If permission is obtained from the individual concerned, the 
40-year period may be shortened.

• Access to archival material from other sources, which has been stored
in the ICRC archives, is authorized from the date set by the individu-
als or institutions that deposited the material at the ICRC.

2. The period after which a file becomes public is calculated from the date
on which the file is closed.2

3. Documents that were open to consultation by the general public before
being deposited in the ICRC archives remain so thereafter.

Article 8 — Special access
1. The Assembly Council may, before expiry of the time limits set in

Article 7, grant special access to facilitate academic work which the
ICRC itself wishes to see successfully completed or which it finds of
interest.

2. The Assembly Council adopts the Rules governing special access to
the ICRC classified archives.

Article 9 — Restrictions
Public access to ICRC archives may be temporarily delayed in order to

permit necessary conservation work to be carried out on the documents
requested, or if no space is available in the reading room.

Article 10 — Fees
A charge is made for research carried out by ICRC staff at the request

of persons outside the organization (see Article 7).

22 The Committee approves the table of public record groups kept up to date by the ICRC archivist. 
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Article 11 — Use
No use may be made of the archives for commercial purposes unless a

specific contract to that effect has been concluded with the ICRC.

Section IV: Entry into force

Article 12 — Abrogation
The present Rules replace, as of 1 May 2004, the Rules governing access

to the archives of the International Committee of the Red Cross of 17 January
1996.
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Future themes
Aim and scope of the Review

The aim of the International Review of the Red Cross is to promote
reflection on humanitarian law, policy and action in armed conflict and
other situations of collective armed violence. A specialized journal on
humanitarian law, it endeavours to promote knowledge, critical analysis and
development of this law and to contribute to the prevention of violations of
rules protecting fundamental rights and values. The Review also offers a
forum for discussion on contemporary humanitarian action and for analysis
of the causes and characteristics of conflicts so as to give a clearer insight
into the humanitarian problems they generate.

Structure and composition of the Review

The Review is made up of four main sections. The first contains articles
on the theme under discussion in the respective issue. Selected articles on
international humanitarian law not related to that theme may be published
in the second section, according to their originality, importance and academic
standard. The third section, entitled Notes and comments, contains shorter
contributions and comments on specific events, legislation or judgments, as
well as book reviews. Like the selected articles on humanitarian law, these
notes and comments need not necessarily be linked to the particular theme
of the Review concerned. They are also meant to take up current issues giving
rise to debate. Finally, in the Reports and documents section, the Review pub-
lishes official ICRC documents, conference reports, etc. 

Future themes — March 2005 to June 2006

The following list of topics indicates areas of reflection, debate and
critical analysis for contributions to the Review. Within the parameters of
the journal’s aim, topics may be examined from a historical, legal, political,
military-security, psycho-sociological or humanitarian perspective, taking
either a general or a regional approach. The points of interest mentioned
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below by no means exhaust the various subjects that could be addressed in
relation to the future themes.

The dates given below for each theme indicate the planned dates of pub-
lication of the respective issue of the Review. Articles must be submitted not
later than four months ahead of publication, e.g. by the end of February 2005
for the June 2005 issue. Information for contributors and guidelines for refer-
encing can be consulted on the website of the Review: www.icrc.org/eng/review 

Detention in the context of armed conflicts 
and collective armed violence (March 2005)

Deadline for submission: end of November 2004

The first issue of the International Review of the Red Cross in 2005 will
deal with detention. The question of detention in connection with the fight
against international terrorism and the renewed querying of the prohibition
of torture are highly topical. We therefore invite contributions which — inter
alia in light of recent events in Afghanistan and Iraq — take into account the
problems related to detention and treatment both by State authorities and
by non-State parties, including the phenomenon of hostage-taking. The
detention of women and children is still a particularly sensitive issue and
contributions regarding these groups of persons are welcome.

The following problems could be analysed:
• Rules and practice: closing the eyes to torture (psychological and

social aspects of the prohibition on torture in the context of interna-
tional terrorism and intelligence gathering).

• Methods of interrogation and international humanitarian law.
• Detention and enforced disappearances.
• Life and problems in prison (psychological, sociological; historical

background).
• Children and women in detention: particular issues.
• Detention of and judicial guarantees for suspects in the fight against

terrorism.
• Military commissions (to establish/challenge the status of detainees;

to prosecute detainees for alleged war crimes).
• Detention by non-State parties in armed conflict, including “deten-

tion” of hostages.
• Monitoring conditions of detention: how, by whom, when? (Different

modes of action of different organizations: coordination, mutual
influence, effectiveness).
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• Mechanisms within democratic States to control/monitor conditions
of detention in times of armed conflict (parliamentary commissions
of inquiry, chain of command, information channels, etc.).

Religion and humanitarian law and action (June 2005)

Deadline for submission: end of February 2005

Religion remains a key factor in many modern-day conflicts. We aim to
better identify the problems encountered in the relationship between reli-
gion and international humanitarian law and humanitarian action. Subjects
of particular interest are the role of religion in the historical development of
humanitarian law and the religious values underpinning it, and the impact of
religion on jus in bello. Furthermore, concepts such as neutrality, universality
and impartiality — cornerstones for the success of humanitarian action — are
sometimes challenged on religious grounds and we welcome contributions
dealing with the acceptance of humanitarian organizations in different reli-
gious environments, the role of faith-based humanitarian organizations and
the question of religious neutrality in so-called religious wars.

Possible topics:
• The role of religious values in the historical development of human-

itarian law.
• Religion, fundamentalism and humanitarian law. 
• The role of religion in jus ad bellum (as a motivation for war or peace)

and jus in bello (constraints in warfare).
• The role of religious leaders in enhancing respect for humanitarian law.
• Acceptance of humanitarian organizations in different religious settings.
• Faith-based humanitarian organizations.
• Religious neutrality in religious wars. 
• Independent humanitarian action in religious environments/conflicts.

Arms (September 2005)

Deadline for submission: end of May 2005

The year 2005 will see the 60th commemoration of the use of nuclear
weapons in Hiroshima and Nagasaki, the 2005 Non-Proliferation Treaty
Review Conference and the 30th anniversary of the entry into force of the
Biological and Toxin Weapons Convention, as well as preparations for the
sixth review conference of the said convention in 2006. Whereas conven-
tional weapons continue to be the principal means with which war is fought
today, there is also an increased use or development of new technologies in
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the weapons industry. We welcome articles that take account of the recent
developments in all these areas and contributions that reconcile newly
developed means of warfare with the current framework of humanitarian law.
In particular, analysis is required of issues relating to so-called “non-lethal”
weapons, precision-guided weapons and enhanced high-explosive munitions
and their impact on interpretation of the provisions and principles of inter-
national humanitarian law. In addition, we are looking for inquiries that take
into consideration the effects of new developments on the conflict environ-
ment, explosive remnants of war, the relationship between asymmetric war-
fare and the use of weapons by non-State parties, and the potential use of
advances in the life sciences, especially biotechnology, for the development
of new weaponry. 

Possible topics:
• Use of weapons by non-State parties: asymmetric warfare and obliga-

tions under international law.
• Precision-guided weapons and enhanced high-explosive munitions:

impact on interpretation of the principles of international humani-
tarian law.

• So-called “non-lethal” weapons: do new technologies with new
effects on the human body mean new challenges for the basic norms
of international humanitarian law?

• New developments with regard to weapons: effects on the conflict
environment; substantive rules.

• Advances in the life sciences: benefit for humanity versus threat to
international humanitarian law?

• Nuclear weapons: 60 years of deterrence, of arms control and of non-
use? What now?

Communication and humanitarian action (December 2005)

Deadline for submission: end of August 2005

Communication pervades every aspect of humanitarian law and
action. Respect for humanitarian law can be ensured only if its content is
known, understood and accepted. The communication of its messages there-
fore needs to be adapted to the changing contexts. The role of the media, the
impact of visual communication and other technological developments call
for consideration. Failure to respect that law and violations of it are likewise
made known through various channels, through the press, political, human-
itarian or judicial institutions. The methods of communication of interna-
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tional bodies (Security Council, General Assembly, International Criminal
Tribunal for the former Yugoslavia, International Criminal Tribunal for
Rwanda, International Criminal Court, human rights bodies) could be
examined. Similarly, people have to understand humanitarian activities if
they are to support and accept them. Activities in the field and their success-
ful outcome are thus closely linked to, and indeed also depend on, efficient
communication strategies. The question is open as to how communication
could better be employed as a means of obtaining access to conflict areas and
victims and of drawing attention to them in order to improve their situation.

Possible topics:
• Communication as a tool for the protection of victims.
• Communication and the implementation of international humani-

tarian law.
• The relevance of public appeals.
• The value and impact of declaratory statements of the Security

Council and other organs.
• Promotion and perception of values through communication.
• Intercultural dialogue.
• Methods of disseminating and teaching humanitarian law and prin-

ciples.
• Changing perceptions/public opinion through communication.
• Visual communication (images, pictures): “shock therapy”; public

debate on the basis of images: opportunities and risks.
• Non-verbal communication: the impact of events on understanding,

perception, opinion.
• The information technology revolution and its impact on conflicts

and humanitarian action.

Transitional Justice and International Criminal Tribunals (March 2006)

Deadline for submission: end of November 2005

Various societies are currently emerging from repressive rule or armed
conflict. Ensuring accountability for past mass atrocities or human rights
abuses is fundamental for any reconciliation process and the question of how
to implement a successful and effective transitional justice process remains
the subject of an ongoing debate. In this connection it is of interest to con-
sider the initial work of the International Criminal Court and the practice of
the special tribunals, especially the Iraqi Special Tribunal and the Special
Court for Sierra Leone, as well as developments in the Extraordinary

974 Faits et documents Reports and documents
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Chambers in Cambodia. In addition, we welcome contributions that provide
a comparative analysis of transitional justice processes in different countries
as well as reflections on the work of recent truth commissions.

Possible topics:
• The International Criminal Court and its initial work.
• Bilateral agreements on exemptions from the International Criminal

Court.
• Special tribunals (articles on specific individual tribunals).
• Reconciliation and/or justice.

Conduct of hostilities (June 2006)

Deadline for submission: end of February 2006

The reality of conflict currently seems to be changing radically with
regard to the notion of combatants and the notion and protection of civil-
ians. Simultaneously, the question needs to be asked whether there has been
a widening of the definition of “military objectives”. Targeted killings have
become a common practice of some States, covert military operations are on
the increase and urban warfare is now a common feature of today’s asymmet-
ric conflicts. We would be glad to receive articles on these subjects and on
any other recent developments regarding the conduct of hostilities.

Possible topics:
• The notion and protection of civilians in contemporary armed con-

flicts.
• Widening the definition of a “military objective”: consequences for

the protection of civilians and civilian objects.
• The problem of targeted killings, and related issues.
• Conduct of hostilities in asymmetric conflicts: the impossibility to

comply with international humanitarian law?
• Conduct of hostilities in non-international armed conflicts: insuffi-

cient rules?
• Urban warfare and the challenges to international humanitarian law.
• Covert military operations.
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Récentes acquisitions faites par le Centre d’Information et de
Documentation, CICR

Recent acquisitions of the Library & Research Service, ICRC

Afrique – Africa

Livres – Books
– “Erasing the board”: report of the international research mission into crimes under
international law committed against the Bambuti Pygmies in the eastern Democratic
Republic of Congo / The Réseau des associations autochtones pygmées du Congo
(RAPY) and Minority Rights Group International (MRG) – London: MRG, An MRG
international report, July 2004, 28 pp.
– Maghreb, la démocratie impossible? / Pierre Vermeren – [Paris]: Fayard, 2004, 420 pp.

Articles
– Ethiopian federalism: autonomy versus control in the Somali region / Abdi Ismail
Samatar – In: Third world quarterly, Vol. 25, No. 6, 2004, pp. 1131-1154.
– HIV/AIDS, peacekeeping and conflict crises in Africa / Paolo Tripodi and Preeti
Patel – In: Medicine, conflict and survival, Vol. 20, No. 3, July-Sept. 2004, pp. 195-208.
– Responsabilité et réparations dans le conflit des Grands-Lacs au Congo-Zaïre / par
Auguste Mampuya – In: Revue générale de droit international public, T. 108, N o 3, 
2004, pp. 679-707.
– The child soldiers of Sierra Leone: are they accountable for their actions in war? /
Mark Iacono – In: Suffolk transnational law review, Vol. 26, No. 2, Summer 2003, 
pp. 445-467.

Asie – Asia

Livres – Books
– Women silent victims in armed conflict: an area study of Jammu and Kashmir, India /
by Charu Walikhanna – New Delhi, Serials XV, 2004, 149 pp.

Articles
– Of rivers and human rights: the Nothern areas, Pakistan’s forgotten colony in
Jammu and Kashmir / Anita D. Raman – In: International journal on minority and group
rights, Vol. 11, No. 1-2, 2004, pp. 187-228.
– Sri Lanka’s ethnic conflict: at a crossroad between peace and war / Rajat Ganguly –
In: Third world quarterly, Vol. 25, No. 5, 2004, pp. 903-918.

Livres et articles
Books and articles
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Moyen-Orient – Middle East

Livres – Books
– Prisonniers de Saddam / Matthew McAllester, trad. de l’anglais par Hélène Fabre et
Odile Ferrard – Genève: Labor et Fides, Terres promises, 2004, 264 pp.

Articles
– Die Behandlung Internierter im Irak-Krieg: Grauzonen hinter der Kampfzone? /
Sebastian Heselhaus – In: Humanitäres Völkerrecht, 3/2004, 2004, pp. 136-143.
– Jus in bello: occupation law and the war in Iraq / remarks by Jean-Philippe Lavoyer...
[et al.] – In: Proceedings of the 98th annual meeting of ASIL, 2004, pp. 117-124.
– Jus in bello issues arising in the hostilities in Iraq in 2003 / by Yoram Dinstein – In:
Israel yearbook on human rights, Vol. 34, 2004, pp. 1-14.
– L’Irak, un an après / Jean-François Daguzan... [et al.] – In: Maghreb-Machrek, N o 180,
été 2004, pp. 11-78.
– The protection of Iraqi cultural property / Catherine Phuong – In: International and
comparative law quarterly, Vol. 53, part 4, October 2004, pp. 985-998.
– War, peace and land seizure in Palestine’s border area / Ghazi-Walid Falah – In: Third
world quarterly, Vol. 25, No. 5, 2004, pp. 955-975.

Armes – Weapons

Articles
– Weapons of mass destruction and the United Nations / Jessica Tuchman Mathews –
In: Global governance: a review of multilateralism and international organizations, Vol. 10,
No. 3, July-Sept. 2004, pp. 265-271.

Assistance humanitaire – Humanitarian assistance
Livres – Books
– Measuring the impact of humanitarian aid: a review of current practice / Charles-
Antoine Hofmann... [et al.] – London: Overseas development institute, HPG report 17,
June 2004, 38 pp.
– Perspectives humanitaires: entre conflits, droit(s) et action / Réseau Vitoria, sous la
dir. de Katia Boustany et Daniel Dormoy – Bruxelles: Bruylant: Université de Bruxelles,
Collection de droit international 51, 2002, 332 pp.

Articles
– L’assistance humanitaire: travaux préparatoires, Bruges, 16e commission = The
humanitarian assistance: preparatory work, Bruges / rapporteur: Budislav Vukas – In:
Annuaire de l’Institut de droit international, Vol. 70-1, 2002-2003, pp. 399-576.
– L’humanitaire / Claude Lanzmann, Bernard Kouchner... [et al.] – In: Les Temps mo-
dernes, N o 627, avril-mai-juin 2004, pp. 1-188.
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– The “responsibility to protect”: is anyone interested in humanitarian intervention? /
S. Neil Macfarlane, Carolin J. Thielking and Thomas G. Weiss – In: Third world quar-
terly, Vol. 25, No. 5, 2004, pp. 977-992.

Conflits, sécurité et forces armées – Conflicts, security and armed forces

Livres – Books
– Border and territorial disputes of the world / ed. by Peter Calvert – 4th ed. – London:
J. Harper X, 2004, 553 pp.
– Deaths in wars and conflicts between 1945 and 2000 / Milton Leitenberg – Cornell:
Cornell University, Occasional paper 29, July 2003, 52 pp.
– La guerre imaginée / sous la dir. de Philippe Buton – Paris: Seli Arslan, Histoire, cul-
tures et sociétés, 2002, 254 pp.
– La guerre n’a pas un visage de femme / Svetlana Alexievitch; trad. du russe par Galia
Ackerman et Paul Lequesne – Paris: Presses de la Renaissance, 2004, 399 pp.
– The ethics of war and peace: an introduction to legal and moral issues / Paul
Christopher – 3rd ed. – Upper Saddle River (New Jersey): Pearson Prentice Hall X, 2004,
278 pp.

Articles
– Accountability problems for private military companies / Robert Raasveldt – In:
Humanitäres Völkerrecht, 3, 2004, pp. 187-189.
– Le renouveau de la puissance aérienne / Etienne de Durand – In: Hérodote, N o 114,
2004, pp. 17-34.
– Looting in the context of violent conflict: a conceptualisation and typology / Roger
Mac Ginty – In: Third world quarterly, Vol. 25, No. 5, 2004, pp. 857-870.
– Model codes for criminal justice and peace operations: some legal issues / Bruce 
M. Oswald – In: Journal of conflict and security law, Vol. 9, No. 2, Summer 2004, 
pp. 253-275.
– When is it right to fight? / Gareth Evans – In: Survival, Vol. 46, No. 3, Autumn 2004,
pp. 59-81.

Droit international humanitaire – International humanitarian law

Livres – Books
– Manual básico de derechos humanos y derecho internacional humanitario / Cruz
Roja Española – Madrid: Cruz Roja espanola, 2003, 90 pp.
– Repressalien im humanitären Völkerrecht / Johannes Hebenstreit – Baden-Baden:
Nomos, 2004, 210 pp. Völkerrecht und Aussenpolitik; Bd. 64 – Thèse, Faculté de droit,
Salzbourg, Juin 2003.
– The manual of the law of armed conflict / United Kingdom, Ministry of Defence –
Oxford: Oxford university press LV, 2004, 611 pp.
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Articles
– Human rights and humanitarian law: are there some individuals bereft of all legal
protection? / remarks by Louise Doswald-Beck [and] Frits Kalshoven, Vera Gowlland-
Debbas – In: Proceedings of the 98th annual meeting of ASIL, 2004, pp. 353-365.
– International humanitarian law: should it be reaffirmed, clarified or developed? / by
Jean-Philippe Lavoyer – In: Israel yearbook on human rights, Vol. 34, 2004, 24 pp.
– Should international humanitarian law be reaffirmed, clarified or developed? / by
Jean-Philippe Lavoyer – In: Israel yearbook on human rights, Vol. 34, 2004, pp. 35-58.
– Should the international financial institutions play a role in the implementation and
enforcement of international humanitarian law? / Daniel D. Bradlow – In: Kansas law
review, Vol. 50, No. 4, May 2002, pp. 695-729.
– Targeting and humanitarian law: current issues / by Michael N. Schmitt – In: Israel
yearbook on human rights, Vol. 34, 2004, pp. 59-104.

Droit international pénal – International criminal law

Livres – Books
– Implementing international humanitarian law: from the Ad Hoc tribunals to a per-
manent international criminal court / Yusuf Aksar – London; New York: Routledge XXIV,
2004, 314 pp.
– The International Criminal Court: how nongovernmental organizations can con-
tribute to the prosecution of war criminals / Juliane Kippenberg, Pascal Kambale;
Human Rights Watch – [S.l.]: Human Rights Watch, September 2004, 25 pp.

Articles
– Accountability for war crimes: what roles for national, international, and hybrid tri-
bunals? / remarks by Laura Dickinson... [et al.] – In: Proceedings of the 98th annual meet-
ing of ASIL, 2004, pp. 181-195.
– An emerging universality of justiciable victims’s rights in the criminal process to
curtail impunity for state-sponsored crimes / Raquel Aldana-Pindell – In: Human rights
quarterly, Vol. 26, No. 3, August 2004, pp. 605-686.
– Compensation for violations of the law of war and individual claims / Natalino
Ronzitti – In: The Italian yearbook of international law, Vol. 12 (2002), 2003, pp. 39-50.
– Festigung, Fortentwicklung und Verbreitung: der Beitrag des Sondergerichtshofs für
Sierra Leone zum humanitären Völkerrecht / Simon M. Meisenberg – In: Humanitäres
Völkerrecht, 3, 2004, pp. 175-180.
– International law immunities and the International Criminal Court / by Dapo
Akande – In: American journal of international law, Vol. 98, No. 3, July 2004, pp. 407-433.
– The customary origins and elements of select conduct of hostilities charges before
the international criminal tribunal for the former Yugoslavia: a potential model for use
by military commissions / Melissa J. Epstein and Richard Butler – In: Military law review,
Vol. 179, Spring 2004, pp. 68-127.
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– The overlapping between war crimes and crimes against humanity in international
criminal law / Fulvio Maria Palombino – In: The Italian yearbook of international law,
Vol. 12 (2002), 2003, pp. 123-145.
– Unlawful confinement as a war crime: the jurisprudence of the Yugoslav Tribunal
and the common core of international humanitarian law applicable to contemporary
armed conflicts / Joanna Dingwall – In: Journal of conflict and security law, Vol. 9, No. 2,
Summer 2004, pp. 133-179.

Economie – Economy

Livres – Books
– The company of strangers: a natural history of economic life / Paul Seabright –
Princeton; Oxford: Princeton University Press X, 2004, 304 pp.

Articles
– La conversion économique du secteur militaire dans le monde / Jacques Fontanel –
In: Arès, Vol. 21, fasc. 1, N o 53, juillet 2004, pp. 59-73.
– The use of regional diamonds trading platforms to access conflict zones / Christian
Dietrich – In: African security review, Vol. 13, No. 1, 2004, pp. 51-57.

Histoire – History

Livres – Books
– L’Europe est-elle née au Moyen Age?: essai / Jacques Le Goff – Paris: Seuil, 2003, 341 pp.
– Polen, Juden, Schweizer: Felix Calonder (1921-1937): «Exilpolens» Berner Emissäre
(1939-1945): Die Schweiz und Katyn (1943) / Paul Stauffer; Nachw. von Heiko
Haumann – Zürich: Neue Zürcher Zeitung, 2004, 231 pp.
– The Colditz myth: British and Commonwealth prisoners of war in Nazi Germany /
S. P. Mackenzie – Oxford: Oxford University Press XIV, 2004, 446 pp.

ONU, ONG – United Nations, NGO

Livres – Books
– NGOs at the table: strategies for influencing policies in areas of conflict / ed. by Mari
Fitzduff and Cheyanne Church – Oxford [etc.]: Rowman & Littlefield XV, 2004, 195 pp.
– United Nations Handbook 2004/05 / Ministry of Foreign Affairs and Trade, New
Zealand – Wellington: New Zealand Ministry of foreign affairs and trade, 2004/05, 412 pp.
– We did nothing: why the truth doesn’t always come out when the UN goes in / Linda
Polman; transl. by Rob Bland – London [etc.]: Penguin Books XXII, 2004, 234 pp.
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Paix – Peace

Livres – Books
– I premi Nobel per la pace: 1901 -2003, con rassegna filatelica / Camillo De Luca –
Bari: Uniongrafica Corcelli, 2004, 316 pp.
– Promouvoir la paix / Université de Paix – Bruxelles: De Boeck, Les intelligences
citoyennes, 2004, 192 pp.

Réfugiés, personnes déplacées – Refugees, displaced persons

Livres – Books
– Réfugiés espagnols dans l’Aude, 1939-1940: exposition présentée à Bram (juin
2004) / Archives départementales de l’Aude – Carcassonne: Conseil général de l’Aude,
2004, 114 pp.

Articles
– Chechnya’s internally displaced and the role of Russia’s non-governmental organi-
zations / Mary Holland – In: Journal of refugee studies, Vol. 17, No. 3, September 2004,
pp. 334-346.
– Home for good?: challenges of return and reintegration / by John Rogge... [et al.] –
Oxford: Refugee studies centre – In: Forced Migration Review, 21, September 2004, 
pp. 4-45.
– Refugee children / Nicola Dahrendorf... [et al.] – Oxford: Oxford University Press – In:
Refugee survey quarterly, Vol. 23, No. 2, 2004, 450 pp.

Religion 

Livres – Books
– Fitna: guerre au cœur de l’islam: essai / Gilles Kepel – [Paris]: Gallimard, 2004, 380 pp.
– Les dieux embusqués: une approche pragmatique de la dimension religieuse des
conflits / Jean-Nicolas Bitter – Genève: Droz XIX, Travaux de sciences sociales 200,
2003, 514 pp.

Terrorisme – Terrorism

Livres – Books
– Blood from stones: the secret financial network of terror / Douglas Farah – New York:
Broadway books XIII, 2004, 225 pp.
– The interrogator’s war: inside the secret war against Al Qaeda / Chris Mackey with
Greg Miller – London: J. Murray XXVII, 2004, 484 pp.

Articles
– “Targeted killings” in an age of terror: the legality of the Yemen strike / Chris
Downes – In: Journal of conflict and security law, Vol. 9, No. 2, Summer 2004, pp. 277-294.
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– La «guerre mondiale contre la terreur», 2001-2004 / Bruno Tertrais – In: Politique
étrangère, N o 3, automne 2004, pp. 533-546.
– State practice, the customary law of war and terrorism: adapting old rules to meet
new threats / by Michael H. Hoffman – In: Israel Yearbook on human rights, Vol. 34,
2004, pp. 231-249.
– The application of the fair trial guarantees to alleged terrorists in non-international
armed conflicts / Sergey Sayapin – In: Humanitäres Völkerrecht, 3/2004, 2004, pp. 152-159.
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