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(2 ) International Criminal Tribunal for the former Yugoslavia ( ICTY ), Prosecutor v.
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(3) [A.E,%6 137 Br, T iX— %, UL International Court of Justice (ICJ), Application
of the Convention on the Prevention and Punishment of the Crime of Genocide ( Bosnia and
Herzegovina v. Serbia and Montenegro) , Judgment, ICJ Reports 2007 , 26 February 2007, para.
404, R[BEX I R] A SR B R R ST, AR AR SRS AR A < RT ARSI AR o — ik
B RIET R ERMER . T X—RBAYTTIE WL A, Cassese, “The Nicaragua and Tadic Tests
Revisited in Light of the ICJ Judgment on Genocide in Bosnia” , European Journal of International
Law, vol. 18, No. 4, 2007, pp. 649 —668
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(4] ICTY, Prosecutor v. Tadic, Judgment ( Appeals Chamber) , above note 2, para. 137;
see also paras 120 and 131. See also ICTY, Prosecutor v. Naletilic, Case No. IT -98 -34 - T,
Judgment ( Trial Chamber) , 31 March 2003, para. 198. For an analysis of this case law, see J. G.
Stewart, “Towards a Single Definition of Armed Conflict in International Humanitarian Law . a
Critique of Internationalized Armed Conflict” , International Review of the Red Cross, Vol. 85,
No. 850, pp. 323 ff.; A. Cullen, The Concept of Non-International Armed Conflict in
International Humanitarian Law. A Study on Thresholds of Applicability, Thesis, University
College, Galway, 2007, pp.229 ff.

(5) fildm, 01864 4F 8 J 22 H (Bt b sl e SR Ba il i H N TL A Z0) 55 4.5 .6

(6] Seel. Pictetetal. (eds.), Geneva Convention I for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field: Commentary, Geneva, ICRC, 1952, p.32;
R. Kolb, lus in bello, Le droit international des conflits armés, Basel/Brussels, Helbing and
Lichtenhahn/Bruylant, 2003, pp.72 ff.
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(7)) J. Pictet et al. (eds. ), above note 6, p.34; see also D. Schindler, “The Different
Types of Armed Conflicts According to the Geneva Conventions and Protocols”, The Hague
Academy Collected Courses , Vol. 63, 1979 — I, p. 131; H. - p. Gasser, “ International
Humanitarian Law ; an Introduction” , separate print from Humanity for All. the International Red
Cross and Red Crescent Movement, Henri Dunant Institute, Geneva, 1993, p. 24; E. David,
Principes de droit des conflits armés, Bruylant, Brussels, 2008, p. 122; Kolb, above note 6, p.
73.

(8] H. -p. Gasser,above note 7,pp.22 —-23.

(9) fH—LEfEF F5Kk A2 X A3 R BR PR RE wh o8 GR B — @SB ) 5 M i 0 i
BEwpae” 5 /ANBLASE R 2] ) HoAth g X W Bkt 47 8, WL International Law Association, Draft
Report, Initial Report on the Meaning of Armed Conflict in International Law, Rio de Janeiro
Conference, 2008, pp.9 - 10 and 23 -24,

(10) ICTY, Prosecutor v. Tadic, Case No. IT —94 -1, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 October 1995, para. 70. See also ICTY, Prosecutor v. Mucic
et al. (Celebci Camp) , Case No. IT -96 -21, Judgment ( Trial Chamber) , 16 November 1998,
para. 184 [E| 52 2 [A] i iR S BA I — i B gl A2 Al &2 T B AT Bk 3 P ™ G i — s X
WHABE PR T . #1040, ). Commission of Inquiry on Lebanon, Report pursuant to Human
Rights Council resolution S -2/1, A/HRC/3/2, 23 November 2006, para. 51,

(11) AW W David , above note 7 ,p. 127,
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(13) WS TAEEBRMEREE S E S, UL M. Bothe, K.J. Partsch, W. A. Solf,
New Rules for Victims of Armed Conflicts, Martinus Nijhoff, The Hague, 1982, pp.45 =52,

(14) 4550 W D. Schindler, above note 7, pp. 133 — 144; Y. Sandoz et al. (eds.),
Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August
1949 , ICRC/Martinus Nijhoff, Geneva/The Hague, 1987, paras 66 —118; E. David,above note
7,pp. 184 - 198,

(15) RFX—BES R G SER T AR AYHFSE, UL Y. Dinstein, The International Law of
Belligerent Occupation, Cambridge University Press, Cambridge, 2009; R. Kolb, S. Vité, Le
droit de 1’ occupation militaire ; perspectives historiques et enjeux juridiques actuels, Bruylant,
Brussels, 2009; Y. Arai-Takahashi, The Law of Occupation; Continuity and Change of
International Humanitarian Law, and its Interaction with International Human Rights Law,
Martinus Nijhoff, The Hague, 2009,
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(16) 455U M. Bothe, “Beginning and End of Occupation” , Current Challenges to the
Law of Occupation, Proceedings of the Bruges Colloquium, 20 — 21 October 2005, No. 34,
Autumn 2004, pp.28 -32, X UL E. Benvenisti, The International Law of Occupation , Princeton
University Press, Princeton, 1993, p. 4, fE& ¥ 50 S« —EEAR KT L FHCE FE NI
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(17) See, in particular, United Kingdom Ministry of Defence, The Manual of the Law of
Armed Conflict, Oxford University Press, Oxford, 2004, para. 11.3; ICJ, Case concerning Armed
Activities on the Territory of the Congo ( Democratic Republic of the Congo v. Uganda)
Judgment, ICJ Reports 2005, para. 173 ; ICTY, Prosecutor v. Naletilic, above note 4, para.217;
A. Roberts, “What is Military Occupation?” , British Yearbook of International Law , Vol. 55,
1984, pp. 249 and 300.

(18) UL United Kingdom Ministry of Defence, above note 17, para. 11.3. 1, X UL ICTY,
Prosecutor v. Tadic, Case No. IT -94 —1 - T, Judgment ( Trial Chamber) , 7 May 1997, para.
584 . “the relationship of de facto organs or agents to the foreign Power includes those circumstances
in which the foreign Power “occupies” or operates in certain territory solely through the acts of local
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(19) ICTY, Prosecutor v. Blaskic, Case No. IT —95 —14 - T, Judgment ( Trial Chamber) ,
3 March 2000, para. 149; ICTY, Prosecutor v. Naletilic, above note 4, paras. 181 — 188, 197 —
202.
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(22) See ICTY, Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, above note 10, para. 70.
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“Armed Conflict” defined in international humanitarian law? , Opinion Paper, March 2008, p.3.
See also ICTY, Prosecutor v. Limaj, Case No. IT —03 —66 — T, Judgment ( Trial Chamber) , 30
November 2005, para. 84,

(24) ICTY, Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal
on Jurisdiction, above note 10, para. 70.
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561 —568, especially para. 562, X Ul ICTY, Prosecutor v. Limaj, above note 23, para. 84;
ICTY, Prosecutor v. Boskoski, Case No. IT04 —82, Judgment ( Trial Chamber) , 10 July 2008,
para. 175, X B4R 1 [ 0wl HAth (= BRALAL TR 44, 4% 3] W, International Criminal Tribunal for
Rwanda (ICTR), Prosecutor v. Rutaganda, Case No. ICTR -96 -3, Judgment ( Trial Chamber
1), 6 December 1999, para. 93 ; International Commission of Inquiry on Darfur, Report Pursuant
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(27) UL R. Pinto (rapporteur), “Report of the Commission of experts for the study of the
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(34) {50, Bruderlein " RiA R il AR (F) (8 LA = A 2R o, BVEEAS (1 45 45 45
Ky HECE B BT RS 5 1 DL ST T E FK 45 #] (C. Bruderlein, The Role of Non-state Actors in
Building Human Security: The case of Armed Groups in Intra-state Wars, Centre for Humanitarian
Dialogue, Geneva, May 2000) , X . D. Petrasek, Ends and Means; Human Rights Approaches
to Armed Groups, International Council on Human Rights Policy, Geneva, 2000, p.5,

(35) ICTY, Prosecutor v. Limaj, above note 23, para. 170.



13

CER B IMSCE 45 ) 38 F T 74k 29— J7 451 4= 9 & AR 12005 ke
BAFITE 7 D2 G848 T X207 — iR 70 A AT R4 A, Il HRE REATH7 A
T M 8 422 A T Bl AT AR BORE 5 45 AN [7] UL 1) X S A sl H A A
A B P Z ) A AR [ PR e vh g SR, IX— SO AN TS T
PR A, ORGSR — B SCE 45) 268 1 4550 4 3K Ja HEAY T
[l PP ke 2

SIS 3 SRS — B, R R BGE 5 ) & SO P i k2
R A A R B ) A LA LT ] PRy 55 51K g B el sl LA DX ) 7 R
ACAFAE L0 AN ISR A Y 1E T B USR5 3 403 AT IR
B ESRARBUR 8 A 1 i A AL VR, RV BB B T i R 2
NI TS R, DL RE A8 pEAT R AT B B AR AT S OF AT
ARBGEH” 7 RAEILRIEE 3 F o e iR AR RE S R B — E iy 41
U (PR MU X S8 AN 25 A7 RE D F5 il a8 ot PRI, S Bk
HEAS AT C IS 43) Il 2 260 1 oh e T RE 22 T 3L 1R
553 ARBSEBUE VG, AR, 55 — BRI BSOE 43 ) Bir I8 =5 1) B AT i ¢
Rl AL [R) 2R 3 A% i ot

SCR AR A T M ISCE A5 ) B 37 2 T AR 14 SR S 1 X
DA o RS | P SR A 40 2 ) P2 T R 2 B R A A B i A A [
fift o ANSRRIBU™ SRR IR 2023 S R P ) A 1 P P e o o il
1L S 3 2 AHIE . AERCIS O, RV b 2 v A BIR A 27 e s o o 2

(36) R MHMBCE ) S 1 4458 2 3.
(37) (CEZMIMBCEYH 1 &5 13K, KXTiX—4(, U M. Bothe, K.J. Partsch, W. A.
Solf, above note 13, pp. 626ff,
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(38)  Momtaz P\ AHSC G F0 05 T ST AL T [ S ATBOEE M . ABAhFEUL, AR s BT
BARZ SCS5 HPEBOR AN G0 L B bl . % T i — 28 U553, 20hm o [7) 28 3 R A ORI A
XA+ — 3B 2 ] BE S B IR 2 AN A E T (D. Momtaz, “Le droit international
humanitaire applicable aux conflits armés non internationaux”, The Hague Academy Collected
Courses, No. 292, 2002, p.50, ICRC translation) .

(39) L. Moir, The Law of Internal Armed Conflict, Cambridge University Press,
Cambridge, 2002, p. 106.

(40) Y. Sandoz et al. (eds. ) ,above note 14 ,para. 4467.

(41) AL,

(42) IRk, WIVE(13),55 627 BT,
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(43) (CEMMBCE Y 1 &5 13K,

(44) Y. Sandoz et al. (eds. ) ,above note 14, para. 4467 ;L. Moir,above note 39,p. 101.

(45)  (EPSRISHERES ALY 45 8 4550 2 FRE4H 3.5 T,

(46)  (HEBRM LB AL ) 5 8 4558 2 336 4 .6 T,

(47)  BX— 3 SO HE TR I BRI BE 5132 | I 2 DA AT AT vl e X 22 1l 5K 2 () i i
e MBI, 84 R 4 5 5 21 5 P2 [ 0 AT 222 0 K O B 3 1770

IR MR AT (ICTY, Prosecutor v. Tadic , Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction , above note 11 ,para. 70. & F 5 HAEH )
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(48) T. Meron, “ The Humanization of Humanitarian Law ", American Journal of
International Law, Vol. 94, 2000, p.260; M. Bothe, “War Crimes”, in A. Cassese et al.
(eds. ), The Rome Statute of the International Criminal Court; A Commentary, Oxford University
Press, Oxford, 2002, p.423; A. Cullen, “The Definition of Non-international Armed Conflict in
the Rome Statute of the International Criminal Court; An Analysis of the Threshold of Application
Contained in Article 8(2) (f)”, Journal of Conflict and Security Law , Vol. 12, No. 3, 2007, p.
445,

(49) 552 KA 6 WUWHEREEAERIA B i — 4 SR 450, SRR H 2 AE R ORI S X
78 — 33 FH T B PR iR o 2R 1 R TR A T B SR AR SR I Z A5 iz b, W0 3X 4 T 1o 14
BRI R 2R R 200N 5 (Bureau of the Committee of the Whole) #2238, N 28 & 18 i
SR CER ZMISE ) 55 1 AT 2 ST R BRI BRI 25 2 3RER 5 Iidh i SR AT 10 S AT
(A/CONF. 183/C.1/L.59) , PRICH: %32 UA I — B, ZERLA 3R 10 1B i SCA I F e 244 LA
TE . PR H BLE T2 PR ST S A TR AT 5 L ACIE [l B 1 R i 58 AR 3R A1 [) I 3k i
PR R R HHMBGE ) — RS ik 445 (A/CONF. 183/C. 1/SR. 35, para.8) . UL Cullen,
above note 48 ,pp. 419 —445.

(50) A. Bouvier, M. Sassoli (eds. ), How Does Law Protect in War?, Vol. 1, Geneva,
ICRC, 2006, p.110; R. Provost, International Human Rights and Humanitarian Law, Cambridge
University Press, Cambridge, 2002, pp. 268 f.; W. A. Schabas, An Introduction to the
International Criminal Court, Cambridge University Press, Cambridge, 2007 (3rd edn), p. 116.
UL E. David (8P 3735 s ik R g SR, 26 2 B3R5 6 TUIFANH AR [ bR M i wh R
FAER =R XA SR ORI i SV O ¢ SR s U T R I UE )
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(51) International Criminal Court, Prosecutor v. Lubanga Dyilo, Case No. ICC -01/04 -
01/06 — 803, Decision on the confirmation of charges ( Pre-Trial Chamber 1), 29 January 2007,
paras. 229 —237, especially 234.

(52) BX—HrRHIMAT A T —LERIEE, A 2 WU T K A WA Bief T LAk 31 T 5 ) o S 4+
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(53] Roberts,above note 17,p. 249.

(54) Israeli Prime Minister’ s Office, Cabinet Resolution Regarding the Disengagement Plan .
Addendum A-Revised Disengagement Plan-Main Principles, 6 June 2004, 7] iJj[A] http://www.
mfa. gov. il/MFA/ Peace + Process/Reference + Documents/Revised + Disengagement + Plan + 6 —
June —2004. htm#A (2009 4£7 H 9 H5I).

(55) Ibid.
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(56) See the Note by the United Nations Secretary-General : Situation of human rights in the
Palestinian territories occupied since 1967, UN Doc. A/61/470, 27 September 2006, para.6. See
also Report on the situation of human rights in the Palestinian Territories occupied by Israel since
1967, J. Dugard, Special Rapporteur, E/CN. 4,/2006/29, 17 January 2006, paras. 6 ff.

(57) Israeli Prime Minister’ s Office, above note 54, Chapter 1. Background-Political and
Security Implications.

(58) XTFLIEFIERB IS IS4 1 25 (AL ST, ¥ U, Gisha-Legal Center for Freedom
of Movement, Disengaged Occupiers: The Legal Status of Gaza, January 2007, pp.29 ff, A[{jj[A]
http://www. gisha. org/UserFiles/File/Report% 20for% 20the% 20website. pdf (2009 4F 7 H 13
H5H)

(59) Situation of human rights in the Palestinian territories occupied since 1967, UN Doc.
A/61/470, 27 September 2006, para. 7. See also the Report of the Special Rapporteur of the
Commission on Human Rights on the situation of human rights in the Palestinian Territories
occupied by Israel since 1967 (E/CN. 4/ 2006/29, 17 January 2006). See also C. Bruderlein,
“Legal Aspects of Israel’ s Disengagement Plan Under International Humanitarian Law” , Legal and
Policy Brief, Harvard University Program on Humanitarian Policy and Conflict Research, November
2004, pp.10 - 11; A. Bockel, “Le retrait israélien de Gaza et ses conséquences sur le droit
international” , Annuaire Franc ,ais de Droit International, Vol. 50, 2005, p.23; 1. Scobbie, “Is
Gaza Still Occupied Territory?” , Forced Migration Review , Vol. 26, 2006, p.18.
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(60) See Y. Shany, Faraway, so Close; The Legal Status of Gaza after Israel’ s
Disengagement , The Hebrew University of Jerusalem International Law Forum, Research Paper
No. 12 - 06, August 2006, p. 19. See also Roberts, above note 17, p.300; H. - p. Gasser,
“Belligerent Occupation” , in The Handbook of Humanitarian Law in Armed Conflicts, D. Fleck
(ed. ), Oxford University Press, Oxford, 1995, p.243; M. Bothe, “Occupation, Belligerent”,
Encyclopedia of Public International Law, Vol. 3, Elsevier, Amsterdam, 1997, p.764.

(61) ICJ, Case concerning Armed Activities on the Territory of the Congo , above note 17,
para. 173.

(62) Bk, W 1907 4RI F SRR Y45 43 4 K H N ECEBPIA L) 5 55 .56 .59 4.
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[63) See D. Schindler, “ International Humanitarian Law and Internationalized Internal
Armed Conflicts” , International Review of the Red Cross, No. 230, 1982, pp.255 —264.

(64) ICJ, Military and Paramilitary Activities in and against Nicaragua ( Nicaragua v.
United States of America) , Judgment, ICJ Reports 1986, para.219.
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(65) 1. Detter, The Law of War, Cambridge University Press, Cambridge, 2000, p.49; E.
David, above note 8, p.175.

(66) ICRC,above note 31,pp. 17ff.

(67) ICRC, Report on the Work of the Conference of Government Experts on the
Reaffirmation and Development of International Humanitarian Law Applicable in Armed Conflicts
ICRC, Geneva, August 1971, pp.50 ff. , especially paras 301 ff.

(68) See, for example: United Nations Secretary-General, Fourth special report of the
Secretary-General on the United Nations Organization Mission in the Democratic Republic of the
Congo , S/2008/728, 21 November 2008, paras 13 and 25.

(69) UL ESCRT S 5 ERBrtERA W (93853
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(70) See, in particular, D. Shraga, “The UN as an Actor Bound by International
Humanitarian Law”, in L. Condorelli et al. (eds. ), The United Nations and International
Humanitarian Law, Pedone, Paris, 1996, p. 333; p. Benvenuti, “ The Implementation of
International Humanitarian Law in the Framework of UN Peace-Keeping” , in European Commission
Humanitarian Office, Law in Humanitarian Crises: How Can International Humanitarian Law Be
Made Effective in Armed Conflicts? , Office for the Official Publications of the European
Communities, Luxembourg, 1995, pp. 96 f.; C. Emanuelli, “ United Nations forces and
humanitarian law ”, in L. Condorelli et al. (eds.), The United Nations and international
humanitarian law, Paris, Pedone, 1996, pp. 357 ff. ; R. Kolb, Droit humanitaire et opérations de
paix internationales , Bruylant, Brussels, 2006, pp.57 ff.

(71) H. McCoubrey, N.D. White, The Blue Helmets: Legal Regulation of United Nations
Military Operations, Dartmouth, Aldershot, 1996, p. 172; L. Condorelli, “Le statut des forces
des Nations Unies et le droit international humanitaire”, in Les casques bleus; policiers ou
combattants?, C. Emanuelli (ed.), Wilson et Lafleur Itée, Montreal, 1997, p. 110; B.
Tittemore, “ Belligerents in Blue Helmets: Applying International Humanitarian Law to United
Nations Peace Operations” , Stanford Journal of International Law, Vol. 33, 1997, p. 110; J.
Pejic, “Status of Armed Conflicts”, in E. Wilmshurst and S. Breau (eds. ), Perspectives on the
ICRC Study on Customary International Humanitarian Law, Cambridge University Press,
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