INTERNATIONAL COMMITTEE
OF THE RED CROS S

REAFFIRMATION AND DEVELOPMENT
OF INTERNATIONAL HUMANITARIAN LAW
APPLICABLE IN ARMED CONFLICTS

CONFERENCE OF GOVERNMENT EXPERTS
In our previous issue, we reported on the opening meeting on
24 May 1971 of the Conference of Government Experts, convened in
Geneva by the ICRC, and at the same time we gave the texts of the
opening speeches which revealed how important the meeting was.1
The Conference finished on 11 June and we now quote below the
message of the President of the ICRC at the closing session, as well
as three papers delivered outlining the work of the Conference.

Mr. M. A. Naville, President of the ICRC

Now that this conference is drawing to a close the time has come
to explain briefly how the International Committee of the Red Cross
intends to follow up your discussions. The work of the conference
has shown that solutions are possible and desirable and that it is
therefore necessary to continue the work to reaffirm and develop
humanitarian law.
The ICRC will draw up a full report, the gist of which will
comprise the reports of the four Commissions. It will be sent to the
Governments of all States parties to the Geneva Conventions and
will be available to the United Nations. Those Governments, whether
they took part or not in this conference, will be invited to make
1

Plate.
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known their opinions and any suggestions, in accordance with
Resolution XIII of the XXIst International Conference of the Red
Cross at Istanbul in 1969. It is in fact our wish to associate them
in our efforts. The same applies to all the National Red Cross
Societies to which the report will also be conveyed.
The headway made by the conference has been somewhat varied.
For instance, two draft protocols have been drawn up in Commission I on the protection of the wounded and the sick, whereas
the important problem of medical aviation was hardly approached.
On that subject, the ICRC has been requested to draw up a draft
with the assistance of specialists.
While Commission II devoted much of its time to non-international armed conflicts, it hardly glanced at the problem of guerrilla warfare, which is of acute concern to us. In addition, the problem of internal disturbances, to which the ICRC attaches great
importance, was not broached.
In Commission III, the subjects as a whole were dealt with and
in a field which in our opinion is essential, namely the protection
of civilian populations, the results were encouraging. There too, the
ICRC has been asked to draw up more detailed drafts.
Commission IV covered its agenda without however reaching
precise conclusions on some items. The ICRC has been invited to
carry on its studies, possibly by sending a questionnaire to
Governments.
The considerations which I have just outlined clearly lead to
the conclusion that a second session will be necessary. This we had,
incidentally, expected when sending out our letter of invitation and
many experts expressed the wish for such a second meeting.
In the circumstances, I wish to inform you that the ICRC has
decided to convene that meeting. In view of the arrangements
which will have to be made by one and all, it could take place in
April or May next year. The meeting place I may inform you, after
consulting the Government of the Netherlands, will be Geneva.
Attendance could also be on a broader basis. The ICRC will shortly
examine the question but would be pleased to know right away
any suggestion you may have. It would be expedient to allow for
a slightly longer meeting than the present one.
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The ICRC will endeavour to draw up for the next meeting a
series of draft protocols bearing in mind as far as possible the various opinions expressed here but without necessarily proposing compromise solutions nor seeking systematically a kind of common
denominator easily acceptable by all parties. Each article will be
accompanied by a brief comment but, of course, the eight fascicles
which you have received will still be the basic documentary material
as well as, of course, the report on the present conference.
That is the programme which the ICRC intends to follow in the
immediate future; it goes without saying that it will devote its full
attention to any remarks which you may make during the present
proceedings. It intends also to continue its close and fruitful collaboration with the Secretary-General of the United Nations and
with the Human Rights Division. In this connection, it should be
noted that the twenty-sixth session of the General Assembly will
again have on its agenda the protection of human rights in armed
conflict. The ICRC would be pleased if Governments which kindly
delegated experts to this meeting would be in favour of the adoption by the General Assembly of a resolution which takes into
account the programme which I have just had the honour of
explaining to you.
M. J. Pictet, Vice-President of the ICRC

It must be said right away that the Conference dealt only with
part of the matters included on its agenda. Some were studied
thoroughly and others were left aside or merely touched upon.
As it was materially impossible to prolong the meeting, it has been
decided to convene a second conference later.
Generally speaking, the Conference achieved its purpose. We now
know that it is possible to continue the work for the reamrmation
and development of international humanitarian law, an undertaking upon which the ICRC embarked not without some spirit.
We know also that it will be possible subsequently to convene a
diplomatic conference to give the force of law to acceptable texts.
As one expert said at the closing session: " it is necessary and possible to draw up for modern warfare rules which, whilst protecting
the human being, safeguard State rights ".
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The consensus among the experts of 40 States was that terrain
existed—a non-political red cross terrain—where they could meet,
discuss and work together and be faithful to themselves. They
agreed to express their satisfaction at the results achieved, at the
copious documentary material prepared for them and at the organization of the Conference. Several underlined the need for continued
co-operation between the United Nations and the ICRC.
The ICRC will now sift and study the material gathered and
will draw up a report which it will send to all States parties to the
Geneva Conventions. It will then work out new, more concrete,
and more precise proposals, in the form, as much as possible, of
protocols which will be submitted to governments with a new
session of the conference in view.
The Conference split into three commissions. The first, to its
credit, adopted two draft protocols devoted entirely to the protection of the wounded and the sick, one of them being applicable to
internal conflicts. It is true that work on this topic was more
advanced than on others, the ICRC having prepared the drafts
with help from international medical circles.
The first of these two protocols, containing twelve articles, is
intended to extend the protection so far guaranteed only to military
medical personnel and the personnel of civilian hospitals. The protocol would henceforth confer that protection on all the civilian
doctors who have been seeking it for a long time and on all civilian
medical personnel. But it is a condition that that personnel be recognized and authorized by the State. In each country, a civilian
medical service could be set up with its doctors, its buildings and
its vehicles all protected. The organization of such a health service
would make it possible to authorise it to display the sign of the red
cross, a right which so far has been denied it.
Apart from this main objective, more general provisions which
medical services had been demanding were brought to the fore;
for example, article 4 relating to respect for persons, forbids " any
unjustified act or omission which endangers the health or physical
or mental well-being of any protected person ". We would mention
in this connection that by " protected person " is meant those
covered by the four Geneva Conventions, that is to say the wounded
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and the sick, prisoners of war and civilian populations under the
authority of an enemy power. Consequently, it is forbidden to submit protected persons to experiments and treatment not justified
on medical grounds, even if they themselves consent.
Article 10 on protection in the discharge of medical duties is
largely new. In no circumstances may the exercise of medical activities consistent with professional rules be considered an offence,
no matter who the beneficiary may be. In no circumstances will
medical personnel be compelled to violate any provision of the
Geneva Conventions or of the new protocol. No medical personnel
shall be required to perform acts or to work in breach of professional
rules. A doctor may no longer be compelled to take life or to inform
an occupation authority of the wounded and sick in his care, unless
failure to do so would be contrary to the regulations concerning the
notification of communicable diseases.
The second protocol is applicable in non-international conflicts.
It is intended to broaden, as it were, the scope of article 3, common
to the four Geneva Conventions and which merely states in this
connection: " the wounded and sick shall be collected and cared
for ". Nothing had been previously said on the protection of doctors, hospitals and the sign of the red cross. There are now nine
articles on the protection, search and recording of the wounded,
the sick and the dead, and on the protection of medical and religious personnel, medical establishments and transport, and on respect
for the distinctive emblem.
One entirely new provision on international medical assistance
was contained in a draft submitted by the Canadian delegation.
Medical relief to war victims shall never be considered as an
unfriendly act and shall in no way affect the legal status of parties
to a conflict. The same applies if a country offers to give refuge on
its territory to the wounded, the sick, the disabled, and expectant
mothers. This of course reflects experience of recent conflicts.
On the other hand, the Conference did not have time to broach
the problem of the safety of medical transport. Experts recognized
that it was necessary to legislate in this field in order to bring back
into service the unattackable medical aviation which was grounded
in 1949 when its use was made contingent on the conclusion of an
agreement between belligerents.
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Mr. C. Pilloud, Director, ICRC

As the conference was a gathering of experts there was no voting and no decision-making. At the outset, the conference expressed
the desire for a special commission to examine problems related
to the application of existing law. It was for that reason that a
fourth commission was set up, its major concern being the supervision of the application of the Geneva Conventions and of the laws
and customs of war in general.
The whole system of Geneva Conventions is based on the intervention of Protecting Powers. Yet, since 1949, few of the many
conflicts have been international and even in the few that were
intervention by Protecting Powers was relatively infrequent for
various reasons, often because States do not desire to admit that
they are at war. They believe that by appointing a Protecting
Power they clearly signify the recognition of a state of war. It has
happened that States have fought without breaking off diplomatic
relations; such was the case during the conflict between India and
Pakistan and again between India and China, each country's
diplomatic missions remaining in place.
The main purpose of the discussion therefore was to examine what could be done to remedy the absence of Protecting
Powers. First we sought ways and means in the present system
of helping governments to find effective Protecting Powers. For
example, consideration was given to a regulation according to which
the appointment of a Protecting Power for the application of the
laws and customs of armed conflict would not in any way imply
recognition of an enemy as a State. That could facilitate the
appointment. Thought was given also to the setting up of a
special body to substitute for Protecting Powers where none was
appointed. That body could be part of the United Nations family
or entirely separated from it, or again in liaison with it. Many
proposals, some extremely valuable, were put forward by the
experts.
The ICRC, for its part, having concluded from a full examination of the duties incumbent on Protecting Powers under the Geneva
Conventions that all are humanitarian, stated that if it were given
the means, and if belligerents agreed, there would be no objection
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to its undertaking those duties. In any case, when no Protecting
Power was appointed, the International Committee endeavoured
to step up its work for the benefit of victims. However, the Protecting Power's duties were considerable and costly if, for example,
it had to defend accused persons before the courts. Those duties
obviously necessitated large resources in men and money.
Another question discussed was the application of penalties for
breaches of the laws and customs of war. Reference was made to
the setting up of an international penal tribunal which was demanded
in various quarters, but which would appear rather difficult.
Reprisals against persons protected by the Geneva Conventions,
that is to say prisoners of war, civilian internees and the populations of occupied territories, are forbidden; on the other hand they
are unfortunately still permitted in the conduct of hostilities.
The great majority of air raids during the Second World War and
subsequent conflicts have been " justified " as measures of reprisals.
The reprisals problem is important, for restrictions to bombing
and long-range shelling are essential for the development of the
humanitarian laws and customs applicable in armed conflicts: indeed
it is the key question, for a whole set of regulations could be immediately wiped out by reprisals.
No solution has yet been found but, in general, the experts held
the view that reprisals should not be directed against the civilian
population: this is a principle which of course would require fairly
detailed regulations in the case, particularly, of bombardments and
the use of long-range weapons against strategic objectives.
Commission II had two important subjects on its agenda. The
first of these, little of which was dealt with, was " rules applicable
in guerrilla warfare ". The Commission decided to restrict its study
to international conflicts, that is to say conflicts between States.
It was held that current international law rules affecting guerrilleros
who are not members of regular armies could not always be
respected, in view of the modern form of hostilities. According to
those rules, persons wishing to claim regular combatant status had
to belong to a party to the conflict, had to be under the orders of
a responsible leader, had to display a distinctive sign visible at a
distance, had to bear weapons openly and, finally, had to abide by
the laws and customs applicable in armed conflicts. It was generally
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said that the obligation to display a distinctive sign and bear arms
openly made guerrilla warfare nigh on impossible. It was therefore
concluded that some compromise solution had to be reached and
that what was important above all else was to distinguish clearly
between combatants and the civilian population. Failing that, any
safeguard of the civilian population becomes impossible and, furthermore, any action by combatants must be carried out loyally. He who
fights must be able to realize who his opponent is, and that in no
way excludes camouflage. As one of the experts said, a combatant
may disguise himself as a tree but not as a civilian!
The Commission had another item on its agenda: the Protection
of Victims of Non-International Conflicts, that is to say of civil
wars. These have been the most numerous since 1949. Article 3,
which is common to the four Geneva Conventions and applies to
them, is obviously very limited and, in addition, it has the disadvantage of containing almost no definition of a non-international
armed conflict. Consequently, the task to which the Commission
first applied itself was to seek a reasonable interpretation of the
term " non-international armed conflict ". It would appear to be a
genuine organized military struggle, in other words a conflict which,
although occurring within a State, assumes many of the features of
a war between States.
It was admitted that Article 3 should be developed. It was considered, for example, that civilian medical personnel, the wounded and
the sick, and the red cross sign, should be respected in an internal
armed conflict. Assistance programmes should also be authorized.
It was more difficult to admit that those who had been members
of armed forces should not be punished merely for that fact. It was
pointed out that such persons were in principle subject to national
law. The stay of executions during hostilities was discussed and
various opinions were put forward. There again, the ICRC is faced
with a heavy task since it is going to prepare a protocol with articles
which might be discussed at the next meeting.
The Commission had two further important subjects: foreign
intervention in internal armed conflict—which has occurred a number of times during the last fifteen years—and wars of liberation.
The question was raised whether military intervention, on the
side of insurgents or the established government, converted the con368
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flict to one between States, in which case humanitarian law as a
whole should be applicable. The question was discussed at length
and gave rise to fairly widely differing opinions. Some experts
were of the opinion that it did (it is for example hardly possible to
treat captured insurgents differently depending on whether they
are taken by the foreign armed forces helping the government or
by the government forces themselves), whilst others held the view
that foreign intervention could not affect the relationship between
a government and its subjects. These are difficult problems to which
a solution must be found.
War of liberation is a subject to which reference has been made
many times in United Nations resolutions urging prisoner of war
status for captured "freedomfighters". What is difficult is to know
what is a war of liberation, for if we do not restrict ourselves
to observing a state of conflict without seeking the causes and
responsibilities, we revert, as it were, to the well known Middle Age
conception of " just war " which had such harmful effects. Moreover,
who is to decide whether a war is a war of liberation or not ? Perhaps
some United Nations body. Consideration may also be given to
improving the rules applicable to internal conflicts, this being to
the benefit of " freedom fighters " irrespective of the characterization of the conflict.
Mr. R.-J. Wilhelm, Assistant Director, ICRC

Commission Ill's agenda was very broad in scope. It included:
— the Protection of the Civilian Population Against Dangers of
Hostilities;
— the Protection of Journalists on Dangerous Missions;
— Rules Relative to Behaviour of Combatants.
Of course, in view of all that is implied by the protection of
civilian population, there could be no question, as one expert
pointed out, of undertaking more than an initial scrutiny of
that topic.
In this connection, the experts as a whole approved the idea
of drawing up a protocol to supplement the Geneva Conventions
which, so far, gave protection especially to civilians in the power
of an enemy. The ICRC had submitted a number of proposals for
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concrete rules. Those proposals were the subject of counter-proposals
and amendments, and some experts even made extensive proposals
which were tantamount to a set of rules intended as guide for the
drawing up of a complete protocol.
It is interesting to note that various experts reverted to the
work which the ICRC had carried out fourteen years ago, when
draft rules were submitted to the International Conference of the
Red Cross in 1957 but which governments did not follow up. Some
experts also stressed the necessity for certain fundamental rules on
the protection of the civilian population in internal conflicts.
From the proceedings of Commission III, it emerged that protection against hostilities depended first and foremost on the reaffirmation and definition of limitations which are necessary, for
humanitarian reasons, in the conduct of hostilities. In other words,
experts were in general opposed to indiscriminate methods of
warfare.
A distinction must be drawn between the civilian population
and anything military, as is confirmed by the noticeable trend to
that effect in the latest resolutions of the International Red Cross
and of the United Nations. Experts, of course, are still mindful of
the fact that the protection of the population also depends to a
great extent on banning the use of certain weapons during conflict,
and several underlined the incompatibility between the protection
we wish to be provided and the use of weapons of mass destruction.
However, in general, the view was held that the prohibiting of such
weapons should continue to be dealt with elsewhere, namely by
the United Nations and the disarmament conference, and that the
existence of such weapons should not prevent us from forging ahead
and drawing up for the protection of the population rules applicable
in present-day conflicts. Some experts, moreover, pointed out that
the disarmament conference did not concern itself with certain
weapons such as napalm and anti-personnel bombs and that the
prohibition or limitation of their use should be studied also, possibly
by the United Nations.
There was general agreement that any definition of civilian
population should be wide, such as that put forward by the ICRC.
It was not desirable to exclude from the definition of civilian population which must be protected, factory workers, for example, who in
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one way or another contribute to the war effort. Of course they
run risks when within a military objective but beyond that they
are not combatants but members of the civilian population and
should be protected as such. Some experts also restated the precautions which belligerents should take to spare civilian populations from harm during military operations. Those precautions are,
naturally, incumbent both on those responsible for an attack and
on the authorities wielding power over the population which should
not, at least deliberately, be exposed to attacks.
The experts examined also another form of protection which
they considered rather to be supplementary, that is to say, the setting up of sanctuary zones. Several experts implied that it would
be rather difficult to set up such zones in peacetime, as it entailed
the transfer of population and was hardly feasible for geographic
or military reasons in a great many countries. On the other hand,
there was general approval of the ICRC proposals intended to promote, in time of conflict, by agreements between belligerents, the
setting up of various types of " neutralized " zones, including " open
towns", which would not entail large scale population movements.
The International Committee was asked to continue its studies in
this field.
Also considered were two other aspects of the safeguard of populations: the protection of organizations providing assistance, and
the provision of relief. The proposals which had been fairly well
worked out by the ICRC in connection with non-military civil
defence organizations were considered as a reasonable basis upon
which to build an appropriate set of regulations. The experts
expressed the hope that the principles contained in Istanbul Resolution No. XXIV would be developed into appropriate rules, that
is to say, to the effect that the offer of relief should not be considered as interference in a conflict or as an unfriendly act, and
that it should not arbitrarily be prevented.
The United Nations last year gave consideration to the protection of journalists on dangerous missions. Following a resolution
submitted by France and several other States, the question was
studied last March in Geneva by the Human Rights Commission
which requested the ICRC to have examined by the Conference of
Government Experts a draft convention which had been submitted
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to that Commission. Most of the experts were in favour of protection for journalists on dangerous missions. However, several emphasized the duty of journalists to publish only objective and accurate
information and they suggested that appropriate rules be drawn
up by the international professional committee which would be
given the responsibility of issuing journalists going on dangerous
missions with safe-conducts.
It was also said that the importance of the question should not
be exaggerated, such a treaty being no doubt applicable to relatively few people and that emphasis should first be given to the
protection of civilian population in general. In addition, the nature
of that interprofessional committee gave rise to many comments.
We delved into the question of the protection which should be given
to journalists by such a treaty. It could not include the granting
of special facilities for their movements. It could enable them to
identify themselves if taken prisoner by a belligerent. The experts
considered that the question should be given further study and that
it was mainly a question for the United Nations.
Finally, the commission briefly examined a few fundamental
provisions of the 1907 Hague Regulations on the behaviour of
combatants, such as the prohibition against the killing of enemies
who surrender. In general, the experts approved the idea of reaffirming those rules, possibly with a more modern wording, and of
giving them greater precision in certain respects, such as the treatment of aircrews who are brought down, treachery, and so forth.
The ICRC was urged to continue its studies in this field.
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