PROTOCOL I AND NEUTRAL STATES
by Dr. Erich Kussbach

1. INTRODUCTION
The Protocol additional to the Geneva Conventions of 12 August
1949, relating to the Protection of Victims of International Armed
Conflicts (Protocol I) contains several articles which relate expressly to
neutral States—not only to the permanently neutral States but also to
those which remain neutral in a particular conflict (temporary
neutrality).1
Apart from a legal definition of the Protecting Power 2 these provisions lay down rules of conduct in cases where the victims of armed
conflicts are in the hands of neutral States,3 and norms serving for the
protection of neutral humanitarian relief actions 4 or prohibiting the
misuse of emblems of neutral nationality.5
It would however be erroneous to assume that States which remain
neutral in an armed conflict would have only to comply with the legal
norms which concern neutral status. Nonetheless it would be totally
wrong to consider the neutral States merely as 'privileged' contracting
parties. Indeed, with their non-neutral contracting associates they carry
the responsibility for the achievement of the aims of the Protocol, as
they do, moreover, for those of the Geneva Conventions.6
1

Articles 2 (c), 9 (2), 12 (2), 19, 22 (2), 31, 37 (1), 39 (1) & 64.
Article 2 (c).
3
Articles 19 & 31.
4
Articles 9 (2), 12 (2), 22 (2) & 64.
5
Articles 37 (1) & 39 (1).
8
See also in particular Article 1 (1) of the Protocol and the common Article 1 of
the Conventions; further details in: The Geneva Conventions of August 12,1949, Commentary. Edited by J. S. Pictet, vol. I, Geneva 1952, pp. 25-26.
2
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They are obliged, therefore, to comply with all provisions of the Protocol and naturally also with those of the Conventions which are not
exclusively concerned with the conduct of the parties to the conflict.
The responsibility of the neutral States is, however, even greater when
they exercise the functions of a Protecting Power because, amongst other
factors, Protecting Powers have the contractual task of generally monitoring compliance with the Conventions and the Protocol by the parties
to the conflict.7 The neutral States must accomplish this task in the
interests of all the parties to the conflict and indeed in the interests of the
contracting parties as a whole. In this respect these States execute a
mandate which has been assigned to them by the community of States
in the service of common good and humanity.8
In contrast to the other provisions those concerning neutral States
are devoted directly to neutral status and from the point of view of the
neutral States are understandably of great importance. This paper, with
one exception, is restricted to an analysis of the articles of Protocol I
which are expressly concerned with neutral States. The exception concerns Article 5 which governs the appointment of the Protecting Powers
and their substitutes. Because only neutral States and those not parties
to the conflict can become Protecting Powers, Article 5 directly concerns
the neutral States and for this reason must be taken into consideration
in this paper. It is true that Protocol I contains a series of articles which
allocate definite tasks to the Protecting Powers but these are outside the
scope of this paper.

2. NEUTRAL AND OTHER STATES NOT PARTIES TO A
CONFLICT
The Protocol always uses the phrase "neutral States and (or) other
States which are not Parties to a conflict" in place of "neutral Powers"
or "neutral countries" which is normal usage in the Conventions.
This new wording which represents a further development of the
text of the 1949 Conventions requires explanation.
The renunciation of the customary term first occurred in the Draft
Protocol drawn up by the ICRC in consideration of the results of the
two sessions of the Conference of Government Experts and which served
7
J. S. Pictet, Commentary, ibid. pp. 95-96; and H. Haug, Neutralist und Volkergemeinschaft, Zurich 1962, pp. 157-158.
8
Pictet, ibid. p. 102.

232

as a working document9 for the Diplomatic Conference. Nowhere does
it contain the familiar term "neutral powers". In place of this the authors
use the expression: "State not engaged in the conflict" or "State which is
not a party to the conflict"). In the ICRC Commentary the introduction
of the new phrase was substantiated as follows; the experts preferred
this expression to the term "neutral States" which also occurred in the
earlier ICRC draft10 because it was "broader".11 The Report on the
Work of the Second Session of the Conference of Government Experts
in 1972 in fact confirmed that amongst the experts the notion was dominant that the traditional expression must be replaced by the new designation because the institution of neutrality was subject to further development and the new and more comprehensive terminology would better
express the position of these States.12
This argument was by no means convincing. It is frankly astonishing
that the experts treated such a serious question so lightly. The trend
towards the abandonment of the concept of the neutral State conceals
dangers not only for the neutral States but for the community of States
as a whole. These dangers must absolutely be avoided. The justifiable
misgivings which at that time were expressed by the delegations of permanently neutral States were summarized by me in a paper 13 in which—
in my opinion—it is clearly shown that this is not merely a problem of
terminology. I do not wish to repeat here all the arguments which can
be put forward against the introduction of the new terminology: they
can be looked up in my paper. I wish here to make reference only to one
fundamental objection based on the spirit of Protocol I itself.
The Protocol specifies and supplements not only the so-called "Geneva
Law" but also, in important spheres, the "Hague Law". A constituent
of the Hague Law however is the Convention respecting the Rights and
Duties of the Neutral Powers and Persons in case of War on Land
9
Draft Protocols additional to the Geneva Conventions of August 12,1949; Geneva
1973, pp. 3-27.
10
The original ICRC draft is contained in: Conference of Government Experts
on the Reaffirmation and Development of International Humanitarian Law Applicable
in Armed Conflicts: Second Session, 3 May-3 June 1972: Report on the Work of the
Conference, Vol. II, Geneva, July 1972, pp. 1-15.
11
Draft Protocols additional to the Geneva Conventions of August 12, 1949, Commentary, Geneva, October 1973, Doc. CDDH/3, pp. 28 & 40.
12
Conference of Government Experts, Report on the Work of the Conference, vol. I,
Geneva, July 1972, p. 41, para. 1.64.
13
E. Kussbach, Die Bedeutung der Neutralitat « ad hoc » bei der Neubestdtigung
und Weiterentwicklung des humanitaren Volkerrechts, in Neue Zeitschrift fur Wehrrecht,
No. 16 (1974), issue 6, pp. 211-221.
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(Hague Convention No. V) and the Convention respecting the Rights
and Duties of Neutral States in the case of Maritime War (Hague
Convention No. XIII). Doubtless these are still the keystones of the law
of neutrality which is in force. If now, seventy years after the second
Hague Peace Conference, in an instrument of international law which
at least in part was intended to update the Hague Law to the latest stage
of development of the conduct of warfare, and in the preparatory
work for that instrument, the traditional institution of neutrality were
represented as being "in the process of development" and the term
'neutral States' replaced by 'Parties not in conflict', the erroneous
impression would have been gained that the previously undisputed law
of neutrality had become outdated. The experts who were in favour
of the new terminology were not clear about the far-reaching and serious
consequences of their suggestion. We were therefore on the point of
discarding—fundamentally without replacement—a properly legally
safeguarded and clearly defined status which had proved itself well
in the past, without a thorough investigation of the problem and without
consideration for the increasing significance of neutrality in international
relations. The extremely vague and flexible expression—enjoying no
legal protection—'States which are not parties to the conflict' cannot
be regarded as an adequate replacement.
Conscious of this fact, the delegations of Austria, Finland, Sweden,
Switzerland and the United Kingdom proposed to the first session of
the Diplomatic Conference an amendment14 reading "Neutral States
and (or) other States which are not parties to the conflict". This represents a compromise because it retains the expression "States which are
not parties to the conflict" but at the same time reintroduces the notion
of the "neutral State" into the Protocol. Nevertheless, consideration was
given to the basic objection submitted.
Finally the compromise, after being accepted by the Conference was
included in thefinaltext of the Protocol. In this way the watering down of
the legal significance of neutrality was for the time being avoided.
3. THE NEUTRAL STATE AS A PROTECTING POWER
In the Protocol we encounter the term 'neutral State' for the first time
in Part I (General Provisions). Article 2 defines the concepts which
repeatedly occur in the Protocol, including the concept of a Protecting
14
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CDDH/45.

Power (para. (c)). In accordance with this, a 'Protecting Power' is understood to be a 'neutral or other State not a Party to the conflict' (hereafter,
for the sake of simplicity, only the words 'neutral State' will be used)
which has been appointed for this function by a party to the conflict
and accepted by the adverse party and moreover is prepared to carry
out the functions assigned to a Protecting Power under the Conventions
and this Protocol.
The subject of the following consideration however is not the institution of the Protecting Power as such. This is only of interst insofar as
the execution t>f its functions are entrusted to a neutral State. The
principal consideration is the prerequisites governing the enlisting of a
neutral State to act as a Protecting Power. This concerns not so much
the mechanism as detailed in Article 5 for the appointment of the Protecting Power but rather the basic thought fundamental to the commitment. The question is of crucial significance because the appointment
of a Protecting Power carries not merely advantages for the participating
parties but also considerable burdens; namely in respect of personnel
and material—for the Protecting Power itself.
Additionally, the appointment of Protecting Powers has the consequence for the parties in conflict that, in the pursuance of their military
aims, increased vigilance must be applied in respect of legally mandatory
self-restraint for humanitarian reasons because their actions are subject
to the neutral surveillance of the Protecting Power. The words of Klausewitz to the effect that war is an act of force subject to no limitations 15
have been inapplicable for some time. Furthermore, in order not only
to denounce this maxim in a treaty but also to ensure that it is no longer
applied in practice, the Conventions and the Protocol have provided
the Protecting Power with extensive rights of surveillance. The proper
exercise of this function, however, presupposes that participating parties
trust the Protecting Power.
Precisely for this reason it is vital that the Protecting Power, in
accordance with the Protocol definition, (a) be invited by one of the
parties to the Conflict to exercise the Protecting Power functions in
accordance with the provisions of the Conventions and the Protocol
for the safeguarding of their interests (mandate), (b) can only be appointed
with the agreement of the adverse party (agreement) and (c) must be
prepared to accept the task (acceptance).
Although the parties to a conflict have the obligation, in accordance
with Article 5 (1), to make use of the system of Protecting Powers, the
15

C. Klausewitz, Vom Kriege, 18th edition, Bonn 1973, p. 194.
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voluntary principle extending to all participating parties is valid as before
in respect of the appointment of a particular Protecting Power.
In my opinion the voluntary principle is of fundamental significance
for the neutral Power for two reasons. Firstly because in this way
co-operation as a Protecting Power cannot be assigned to a party to a
conflict, which would in any case render its activity difficult if not impossible and would moreover unquestionably impair its neutral status.
Secondly a neutral Power cannot be burdened against its will with the
functions of a Protecting Power as more closely denned in the Conventions and the Protocol. On the contrary it is free to accept or refuse this
function.
The right of free decision is in particular granted when the neutral
State has already exercised the restricted functions of a Protecting Power
before the outbreak of hostilities within the meaning of Article 45 or 46
of the Vienna Convention on Diplomatic Relations, 1961. The clarification of this important question is one of the merits of the Protocol.
It was previously the case that the Geneva Conventions presupposed
the existence of a Protecting Power. They commenced from the assumption that this 'diplomatic' Protecting Power accepted automatically
the function assigned to it by Geneva Law in the case of armed conflict.16
For reasons which are understandable, the ICRC did not wish to change
this legal position. Therefore the Commentary to the ICRC draft still
mentioned a direct transition of the Geneva mandate to the State which
held a mandate in accordance with the Vienna Convention.17 In this
way the appointment of a Protecting Power after the outbreak of hostilities—a procedure frequently protracted and sometimes unsuccessful—
could have been avoided. However, the ICRC was unable to find acceptance for its views at the conference.
From a consideration of the new regulation the first point noticed
is that Article 5 (6) of the Protocol makes a clear distinction between
the Protecting Power function according to Articles 45 and 46 of the
16

See J. S. Pictet, Commentary, p. 102.
Draft Protocols, Commentary, p. 12: "If diplomatic relations are broken off
between the Parties to the conflict, then the mandate of Protecting Power under the
Conventions and the Protocol is automatically by law vested in the third State, acceptable to the receiving State, which may already have been entrusted by the sending
State—in accordance with customary international law or with Article 45 of the
Vienna Convention on Diplomatic Relations of 1961—with the protection of its
interests and those of its nationals and which has been accepted by the receiving State.
A Party to the conflict wishing to entrust to two different third States the "Vienna
mandate" and the "Geneva mandate" should therefore make known expressly and
immediately its position."
17
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Vienna Convention ('... in accordance with the rules of international
law relating to diplomatic relations...') and those in accordance with
the Geneva Conventions and the Protocol. In accordance with this the
transfer of the protection of interests of a party to a conflict and of its
nationals to a third State in accordance with the law concerning diplomatic relations presents 'no obstacle' to the appointment of Protecting
Powers for the application of the Geneva Conventions and the Protocol.
Therefore there could be two Protecting Powers: one in the execution
of the 'Vienna mandate', the other 'for the purpose of applying the
Conventions and this Protocol'. In practice this may well lead to
difficulties but can bring advantages to the parties. At any rate, the most
important consequence of the separation of the two spheres of function
is that a neutral State must be specially appointed for the execution of
the Protecting Power function in accordance with the Conventions and
the Protocol. This is evident without any doubt from para. 2 together
with para. 6 (para. 2 states clearly: ' . . . each Party to the conflict shall,
without delay designate a Protecting Power for the purpose of applying
the Conventions and this Protocol...').
From the two paragraphs in

combination it is evident that automatic extension of the assignment in
accordance with the Vienna Convention to the application of Geneva
Law was not intended by the authors of the Protocol. Such extension
can only take place with the agreement of all participating parties.
However, the ruling in Article 5 goes a step further to procure full
recognition of the voluntary principle in the mechanism for the appointment of Protecting Powers. If lists of States are provided in accordance
with para. 3 the ICRC has the obligation to obtain the agreement of
the States named ('... it . . . will seek the agreement of any proposed
State named on both lists'). Therefore, in this way, the voluntary cooperation of the neutral State will also be ensured if the party to the conflict
which has nominated it had not obtained its prior agreement; a circumstance which should hardly ever occur in practice. This requirement
coincides with the definition in Article 2 (c) which postulates that the
neutral State 'has agreed to carry out the functions assigned to a Protecting Power under the Conventions and this Protocol'.
Therefore, in this respect, with the coming into force of the Protocol a
clear turning point is introduced as opposed to the earlier legal position.
Whilst the four Conventions still postulate that a Protecting Power once
appointed in accordance with the law concerning diplomatic relations
not only retains its mandate in the case of an armed conflict but also has
'automatically' to carry out the additional functions arising from the
Geneva Conventions, such an extension of the sphere of activities of the
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Protecting Power will henceforth only be possible with the latter's
agreement. The solution seems to me to be thoroughly justified. It
cannot be merely assumed that a neutral State prepared to represent
the interests of a State within the meaning of Articles 45 or 46 of the
Vienna Convention can ipso facto be assigned the far more extensive
functions arising from humanitarian law. The newly introduced free
decision of the neutral State is all the more befitting because that State
is expected to exercise the common mandate of all the Contracting
Parties to the Geneva Law which overrides the original bilateral assignment.
There are still two questions to be discussed in connection with the
functions of the Protecting Power.
Firstly a word of clarification concerning the field of application of
the legal definition in Article 2 (c) seems to be appropriate. Article 2
commences with the standard formula for definition articles, namely:
'For the purposes of this Protocol'. Normally, in treaty compilation,
such a formula signifies that the following definitions are only applicable
to the relevant document, that is to say, in the present case, to the Protocol.
This applies to (a) and (b) but not however to (c) and (d). This restriction
cannot be applied to (c) as it would lead to an absurd division of the
obligations of Protecting Powers according to whether they were neutral
States or merely 'not parties to the conflict'.
As Protecting Powers the neutral States would have to fulfil the obligations of the Protecting Power specified in both the Conventions and
the Protocol, whilst other States who are 'not Parties to the conflict'
would have to act as Protecting Powers exclusively in terms of the
Protocol, for according to the Conventions the function of the Protecting
Power was unequivocally reserved to neutral States (cf. the common
Articles 8/9, para. 1, second sentence ' . . . the Protecting Powers may . . .
appoint delegates . . . from amongst the nationals of other neutral
Powers').18 Such an interpretation however would certainly not correspond with the intentions of the authors of the Protocol. From the outset
the Protocol was conceived as something completely dependent on the
four Geneva Conventions. This is clearly expressed in Article 1 (3): 'This
Protocol which supplements the Geneva Conventions...'. Apart from
this formal interrelation there is also a close material interdependence

18
The Conventions still give no definition for the Protecting Power. It was
obviously a foregone conclusion that only neutral States were in a position to exercise
the functions of a Protecting Power. It was therefore not considered necessary to give
a definition.
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between the Protocol and the Geneva Conventions. Many of the Protocol provisions refer explicitly or implicitly to the provisions in the
Conventions. The same applies to Article 2 (c), a definition which, like
Article 5, would be incomplete without the relevant provisions of the
Conventions. Therefore the definition of Protecting Power in Article 2 (c)
can only be meaningfully interpreted on the assumption that it is
determinant for both the Protocol and the four Conventions. This has
the natural consequence of enlarging the original smaller circle of Protecting Power candidates to include not merely the neutral States but
also other States which are 'not Parties to the conflict'. In all events, to
place the definition given under (c) here was an editorial error which
interferes with the interpretation.
The second problem can only be briefly touched upon here. It
relates to the personnel and material burdens imposed with reference
to the function of the Protecting Powers. Strange to say, neither the
Conventions nor the Protocol contain a norm which specifies who
carries the financial burden of the activities of a Protecting Power. In
the State practice relating to the mandate provided for in Articles 45
and 46 of the Vienna Convention, the principle applies that the Protecting
Power is entitled to reimbursement of costs from the mandator. Strictly
speaking the same should apply to the Protecting Power assignment in
accordance with the Geneva Conventions. Here, however, the solution
is more complex because this is a special type of mandate, that is to say,
one from the Contracting Parties as a whole for public good and humanity. It would at any rate be welcomed if this question could be looked
into more thoroughly and where possible clarified.

4. PERSONS IN THE HANDS OF NEUTRAL STATES
For many reasons the victims of armed conflicts and other protected
persons may find themselves in neutral territory and hence under the
sovereignty of a neutral State. The most important cases have already
been provided for in Article 14 of the Hague Convention No. V. This
concerns the transit of the wounded and sick of the armies engaged in
hostilities through neutral territory or brought to the neutral territory
by their adversary. In accordance with Article 15 of that Convention,
the Geneva Convention of 1906 also applied to sick and wounded
interned in neutral territory.
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The provisions of the Hague Convention No V were supplemented
by the Geneva Conventions 19 and extended to additional categories of
war victims (shipwrecked, children, expectant mothers, nursing mothers
and those with small children, as well as wounded and sick internees)
and to the medical and religious personnel of the armed forces. Coupled
with these provisions are Articles 19 and 31 of the Protocol.
It is the purpose of these provisions to ensure that the protected
persons are granted at least the same treatment as would have to be
afforded to them by the parties to a conflict.
1. Protected persons within the territory of neutral States (Article 19)

Article 19 of Protocol I supplements Article 4 of the First and Article 5
of the Second Geneva Conventions of 1949 by extending the range of
protected persons. Whilst hitherto the Conventions protected only
wounded, sick and shipwrecked persons and armed forces medical and
religious personnel, henceforth all protected persons in accordance
with Part II of the Protocol benefit from the application of Article 19.
Added to these are the civilian wounded, sick and shipwrecked as well
as nursing mothers, the newly born and other persons in need of
immediate medical aid or care, e.g. the infirm and expectant mothers
(Article 8 (a) & (b) of the Protocol), the civilian medical and religious
personnel (Article 8 (c) & (d)) and if necessary other members of military
or civilian medical units (Article 8 (e)). Whether these persons are
newly admitted by the neutral States or already interned in neutral
territory is irrelevant. Also protected are the dead held by a neutral
State.
The protection is in accordance with 'the relevant provisions of this
Protocol'. The Conference did not agree on this formulation. In imitation of the wording of the Conventions, the ICRC draft used the term:
'shall by analogy apply the provisions of the present Protocol'.20 The
Australian, Canadian, New Zealand and UK delegations proposed the
following formulation in an amendment21: ' . . . shall comply with the
provisions of this Part to the estent that they are applicable...'. In the
explanation given by the New Zealand delegate, the expression 'by
analogy' was criticised as not being an accurate reflection of the true
19
Articles 4 and 37 of the First, Articles 5 and 40 of the Second and Article 132 of
the Fourth Conventions.
20
Draft Protocols additional to the Conventions, Commentary, p. 28.
21
CDDH/II/242.
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position of the neutral State.22 The objection that many provisions of the
Protocol could not be applied just 'by analogy' was sustained and was
taken into consideration in the final editing although—as we have seen—
using different wording to that of the proposed amendment. On the
other hand the suggestion to make reference only to the provisions of
Part II instead of to the 'relevant provisions' of the Protocol was not
adopted. It is regrettable that this correction which would have had a
clarifying effectas had to be waived for formal procedural reasons.24

2. Medical aircraft and neutral territorial sovereignty (Article 31)

For various reasons which will not be discussed here 2B the provisions
of the Geneva Conventions with respect to medical air transport are
inadequate and in part obsolete. They have not proved effective in
practice. The transport of wounded and sick by fixed-wing aircraft,
and also to an increasing degree by helicopter, has become much more
frequent in recent decades. Due to the rapidity of technical development
the existing legal position has even proved to be a hindrance. For this
reason the ICRC and subsequently the Diplomatic Conference have
devoted particular attention in the preparation of the Protocol to the
sphere of medical air transport. The result is to be seen in Articles 24-31.
Logically the entire complex of questions relating to the use of neutral
airspace by medical aircraft must be included in order to guarantee the
uniformity of the law concerning medical air transport.26
22
Official Records of the Diplomatic Conference on the Reaffirmation and Develop(1974-1977),
ment of International Humanitarian Law applicable in Armed Conflicts
Berne 1978, vol. XI, p . 258.
23
Ibid. p . 259.
24
Ibid. p . 260.
26
In this respect see further details i n : Draft Protocols additional to the Geneva
Conventions, Commentary, p . 34: also in E . Evrard, Le nouveau statut protecteur des
transports sanitaires par voie airienne en temps de conflit arme, i n : Revue Ginerale
de Droit International Public, tome LXXXII—1970, p p . 211-234; cf. also J. S. Pictet,
Commentary, pp. 285-287.
28
Draft Article 32 corresponded to Article 31 of the Protocol {Neutral or other
States not Parties to the conflict). There were a series of other amendment suggestions
to this draft Article: C D D H / 4 5 , C D D H / I I / 8 2 , C D D H / I I / 2 4 7 , CDDH/II/82/rev. 1 &
CDDH/II/290, the last two, the most comprehensive, (CDDH/II/82/Rev. 1 introduced
by Belgium, Canada, U S A , France, Norway, Holland & Great Britain; C D D H / I I / 2 9 0
suggested by Austria, Finland, Sweden, Switzerland & Jugoslavia) were only slightly
different. Cf. also the explanations by the Austrian delegate Bastl in: Official Records,
vol. XI, p . 544.
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Two important new developments require in particular to be stressed.
Firstly, the relevant provisions will henceforth also apply to civilian
medical transport. Here, happily, one of the most important aims of the
revision work—namely the improvement of protection for the civilian
population and civilians—has been fully achieved. Secondly, the new
provisions will henceforth also be applicable to temporary medical aircraft, so that considerably greater use will be made of aircraft for the
rescue and rapid transport of wounded and sick to distant hospitals.
In addition to these two significant corrections to the former legal
position the law has been changed by Article 31 of the Protocol. A
comparison of Article 31 with Article 37 of the First and Article 40 of the
Second Conventions clearly shows that the concept underlying previous
regulations on the use of neutral airspace and landing on neutral territory
has been replaced by a new one. Whereas up to now the basic principle
was that medical aircraft were permitted to overfly and land on neutral
territory without prior agreement, henceforth they are in principle prohibited from doing so (para. 1, first sentence), unless a prior agreement
is made between the relevant parties to the conflict and the neutral State.
The change, even if minor in practice, has serious legal implications for
the legality of using neutral airspace. This legality was given ex lege in
accordance with Article 37/1 and Article 40/11. The reservations of
para. 2 and the agreement concerning altitude, timing and flightpath
(para. 1, 2nd sentence) certainly permit the modification of the basic
overflying law but do not annul it.27
In accordance with Article 31 of the Protocol, overflights and landings (or the alighting on water) are in principle prohibited and therefore
illegal. They are only legal when prior agreement for them is made.
With such agreement the legal protection of the neutral State in the
sequence of events is advanced a stage. The agreement concerning
altitude, timing and flightpath in accordance with the second sentence of
para. 1 of Article 37/1 and Article 40/11 is principally for the safety of the
medical aricraft itself which could thereby be more easily identified when
using the airspace of the neutral State. Naturally, in such an agreement
the security needs of the neutral States should also be given consideration. Aircraft which do not comply with the agreed flightpath can be
attacked. In accordance with Article 31 of the Protocol such store is set
to the security needs of the neutral States that henceforth they do not
have to divert a threat to their security by force but can forestall it by

27

242

See too J. S. Pictet, Commentary, p. 295; E. Evrard, quoted elsewhere, p. 230.

declining to conclude an agreement, though for humanitarian reasons
they would seldom make use of this right.
To this fundamental rule the only exception is overflight due to an
error of navigation or an emergency situation affecting the safety of the
aircraft (para. 2). In this respect it matters not whether the flight takes
place without agreement or in deviation from one. The medical aircraft
must make every effort to give notice of the flight and identity itself. As
soon as the neutral State has identified the aircraft as a medical aircraft,
it shall make every reasonable effort to give it a chance to land before
attacking it. Here the problem is the same as in Article 27 (2) of the
Protocol, which concerns the overflight of territory controlled by an
adverse party.28 Attacking an aircraft is the ultimate security measure
which the neutral State should as far as possible avoid.
After landing (or alighting on water) the medical aircraft can be
examined by the neutral authorities with the maximum possible concern
for the wounded and sick (para. 3). If the aircraft is indeed a medical
aircraft, it and its occupants—with the exception of categories of persons
we shall discuss later—shall be permitted to continue the flight. If it is
found that the aircraft has unlawfully claimed medical status it shall be
seized and the occupants treated in accordance with para. 4.
With respect to the further treatment of the occupants, both para. 3
and para. 4 make reference to the 'rules of international law applicable
in armed conflict'. Relevant are Articles 11 and 14 of the Hague Convention respecting the Rights and Duties of Neutral Powers.28 In
accordance with Article 11 the neutral Power 'which receives on its
territory troops belonging to the belligerent armies shall intern them, . . .
in camps or fortresses, . . . as far as possible, at a distance from the
theatre of war'. In accordance with the second paragraph of Article 14
the wounded and sick of a belligerent who are brought to neutral territory by their adversary 'must be guarded by the neutral Power so as to
ensure their not taking part again in the military operations'. In accordance with this the neutral State has, where necessary, the obligation to
evacuate wounded and sick prisoners of war from the medical aircraft
and to intern them in the same way as members of the armed forces who
have been transported in an aircraft illegally stating itself to be a medical
aircraft.
28
Concerning this, see American delegate Solf in Official Records, Berne 1978,
vol. XII, p . 32.
29
Cf. also the statements of the Austrian delegate Bastl in: Official Records, vol.
X I , p . 547. However, Bastl did n o t m a k e express mention of Article 11. Nonetheless
in m y opinion this Article must be included here.
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Moreover, the neutral States shall apply the same treatment to all
parties participating in the conflict (Article 31 (5) of Protocol I).
5. PROTECTION OF NEUTRAL HUMANITARIAN AID
Several of the Protocol provisions relate to the aid which is offered
to the parties to a conflict by neutral States or their relief organizations.
Such aid usually takes the form of certain goods, transport facilities or
trained personnel.
In this regard, in Committee II of the Diplomatic Conference, the
British delegate posed the interesting question as to whether such humanitarian aid was consistent with neutral status.30 His American colleague
gave his support to this compatibility.31 This opinion is to be approved.
In accordance with Article 27 of the First Convention National
Societies of neutral States already had authorization to place their
medical personnel and medical units at the disposal of a party to a conflict,
provided, of course, that they had the consent of their government. The
neutral government was even required to notify its consent to the adversary of the State receiving such assistance. By this necessary approval,
the neutral government duly assumes the responsibility in international
law for such humanitarian aid.32 The third paragraph of Article 27
states that this type of humanitarian co-operation is under no circumstances to be regarded as interference in the conflict. From this it can
be concluded that the humanitarian aid provided by the National
Society with the agreement of the neutral government cannot be considered as support which infringes neutrality. If this is the case there is
no reason to consider direct State aid as being incompatible with neutral
status.
1. Neutral medical units and transportation facilities (Articles 9 (2); 12 (2);

and 22 (2)
Article 27 of the First Convention is supplemented by Article 32.
This deals with medical personnel and medical units of a national
humanitarian society within the meaning of Article 27 which fall into
the hands of the adverse party. They are to be guaranteed return to their
own country or to that of the party to the conflict in whose service they
30

See explanation by Makin in: Official Records, vol. XI, p . 60.
The delegate Solf, ibid.
32
Cf. J. S. Pictet, Commentary, p p . 232-233.
31
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were. Until that time they can continue with their duties. They have a
right to suitable accommodation and subsistence.
Article 9 (2) of the Protocol henceforth extends the field of application
of both these articles of the First Convention to permanent medical units
and medical transports which are made available to a party to a conflict
by a neutral State itself or by one of its recognized and authorized relief
societies. This part of the treaty speaks of the 'relevant provisions of
Articles 27 and 32 of the First Convention', it being understood that the
two articles are not applied without restriction but only in a manner
compatible with Article 9 (2). In this respect, for instance, a neutral
government obviously approves the humanitarian relief it is itself providing. In the same way the provisions of Article 32 concerning medical
transportation are without doubt only to be applied by analogy. What
is new at any rate, is that henceforth direct State humanitarian aid, too,
falls under the protection of the Geneva Law and furthermore is only
applicable to permanent medical units and transports. Consistent with
the definitions of 'medical units' and 'medical transports' given in (e)
and (g) of Article 8, the conclusion to be drawn from the wording of
Article 9 (2) is that the neutral State can offer not merely civilian but also
military medical units and medical transports. By medical transports is
to be understood any vehicle on land, water or in the air (Article 8 (h),
(i) & (j)). The only exceptions are hospitals ships, to which Article 25
of the Second Convention applies.
The rules applicable to neutral medical units and transports assisting
a party to a conflict cover three phases: (1) the offer of their availability
to the party (Article 27 of the First Convention together with Article 9 (2)
of the Protocol), (2) their possible retention by the adverse party (Article 32
of the First Convention together with Article 9 (2) of the Protocol), and
finally (3) their service under the control of the party to the conflict to
which they are made available (Articles 19, 21, 22 & 36 of the First Convention and Articles 38 and 39 of the Second Convention together with
Articles 12 (2), 21 and 23-30 of the Protocol). We have already considered
the first two phases. Now let us briefly turn to the third phase.
In accordance with Article 12 (1) of the Protocol, medical units are at
all times to be respected and protected and shall not be the object of
attack. In accordance with para. 2 this applies also to civilian medical
units insofar as they (a) belong to a party participating in the conflict, (b)
are recognized and authorized by the responsible authority of a party
participating in the conflict, or (c) are authorized in accordance with the
terms of Article 9 (2) of the Protocol or Article 27 of the First Convention.
At first glance it may not be obvious why Article 12 (2), which must be
245

read in conjunction with Article 9 (2), speaks only of civilian medical
units whilst Article 9 (2) makes no distinction between civilian and
military medical units. However, the main purpose of Article 12, right
from its conception, was to bring civilian medical units under the protection of Geneva Law33 because the military medical units were in any
case already protected in accordance with the First Convention
(Articles 19, 21 & 22). This protection also extends to any military medical units of a neutral State within the meaning of Article 9 (2) of the
Protocol. However, the neutral civilian medical units do not fall under
this protection. They are now expressly included in Article 12 (2) (c).
Whether civilian or military, neutral medical transports—with the
exception of hospital ships—enjoy the relevant protection of Articles 21
and 23-30 of the Protocol together with Article 36 of the First and Articles
38 and 39 of the Second Conventions.
Special regulations have hitherto been applicable to hospital ships
(Chapter III of the Second Convention). Hospital ships used by national
relief societies (Red Cross Societies, etc.) or private persons of neutral
countries enjoy, in accordance with Article 25 of the Second Convention,
the same protection as military hospital ships. They are not to be
captured when, with the prior agreement of their own government and
the authorization of a party to the conflict, they have placed themselves
under the control of that party and have informed all parties to the
conflict of their names and descriptions ten days before going into
operation (Article 22). In addition, Articles 26, 29, 31, 32, 34 and 35 are
applicable to such ships. In accordance with Article 22 (2) of the Protocol, the protection available to ships described in Article 25 of the
Second Convention is henceforth extended to such hospital ships as are
placed at the disposal of a party to a conflict by a neutral State under
the prerequisites of the said Article 25. Accordingly no distinction is
made between military and civilian hospital ships.
2. Neutral civil defence (Article 64)

The Geneva Law doubtless underwent significant further development by the assignment to the civil defence organizations of appropriate
legal status in case of armed conflict. A complete chapter (Chapter VI
of Part IV; Articles 61-67) is devoted to civil defence in the Protocol.
Article 64 is concerned with the aid which neutral States can provide to
33
Cf. Draft Protocols additional to the Conventions, Commentary, p. 22 and the
explanation of the ICRC representative Pictet in: Official Records, vol. XI, p. 115.
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parties to the conflict in the sphere of civil defence. In view of the
circumstances that many States possess either no civil defence organization at all or are just in the process of developing it, neutral States are
in a position to provide these countries with a very useful humanitarian
service by placing at their disposal personnel and materiel of their own
civil defence organizations.84
As in the case of legal norms relating to the neutral medical units and
medical transports, here too three stages can be distinguished on which
the provisions of the Protocol concentrate: (1) the making available of
personnel and1 material of a civil defence organization by neutral States,
(2) the protection of these units during their operation under the control
of a party to a conflict, and (3) the activities of these civil defence units in
occupied territory.
With respect to the making available of civil defence units the same
concept forms the basis of Article 64 as that with which we are already
acquainted from Article 27 of the First Convention. The fundamental
points of this regulation are as follows: (a) the neutral, civilian civil
defence units carry out their function in the territory of a party to a
conflict with their agreement and under their control, (b) the adverse
party is to be notified of the neutral aid as soon as possible, and (c) the
activities of the civil defence units are not to be considered as interference
in the conflict (Article 64 (1)). All conference drafts 3B are in agreement
on these three points.
With respect to the protection of personnel and materiel which is
made available by the civil defence organizations of neutral powers, no
distinction is made between the neutral civil defence units and those of
the party to the conflict in whose territory they are active. Articles 62, 63,
65 and 66 are also applicable to the neutral units.
In occupied territories the occupying power shall in principle permit
the activity of civilian civil defence organizations provided by a neutral
State. Only if the occupying power can ensure the adequate performance
of the civil defence functions with its own means or the means of the
occupied territory is it authorized to restrict or totally decline the activities
of the neutral organization (para.3).
In contrast to Article 32 of the First Convention, Article 64 (3) of the
Protocol says nothing concerning the return of the neutral civil defence
personnel to their own country or to the territory of the party to the conflict which they are serving which is not occupied by the adverse party.
84
36

Also the ICRC representative Malinverni, in: Official Records, vol. XII, p. 62.
See the suggestions CDDH/II/324, CDDH/II/405 and CDDH/II/426.
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The reason for this is most likely that because these personnel exercise
their activity in the interests and for the well-being of the civil population
they must therefore reasonably remain with the population even when
the territory concerned falls into the hands of the adverse party. However this does not apply when the occupying power revokes the civil
defence functions of the neutral civil defence organizations and demands
the cessation of their activities. In the absence of an explicit norm the
analogous application of Article 32 of the First Convention would
suggest itself for such cases.
Article 64 (2) has its origin in the ICRC draft.86 However, whereas
the ICRC draft assumes that the international organizations fulfil the
same civil defence functions as the national civil defence organizations 37
Article 64 (2) is different insofar as it refers to 'international co-ordination' of the civil defence actions by the "relevant" international organizations. It is true that this does not preclude the international organizations themselves from also undertaking civil defence tasks, but it does
make it clear that international co-ordination is their principal function.
6. MISUSE OF EMBLEMS OF NEUTRAL STATES (Article 37 (1)
(d) and Article 39(1)
Articles 37 and 39 of the Protocol, the subject of which is the prohibition of perfidy and the misuse of national emblems, are part of a
group of norms (Section I of Part III) which supplement and specify the
law in force relating to methods and means of warfare.
Article 37 is an important advance on the Hague Regulations concerning the Laws and Customs of War on Land 38 because for the first
time it supplies a legal definition of perfidy.39 The definition is put in
more concrete terms by means of examples in paragraphs (a)-(d).
36
Article 57 (2) of the I C R C draft (Article 64 in the final Protocol adopted by the
Conference) reads: " T h e personnel, material a n d means of transport of international
civil defence bodies engaged in civil defence activities on the territory of a Party to a
conflict under the conditions mentioned in t h e preceding paragraph shall also be
respected and protected".
37
See N o t e 36; also the suggestions C D D H / I I / 3 2 4 & CDDH/II/426.
38
Article 23 (b) and (f).
39
With regard t o the question of perfidy see in particular D . Fleck, Kriegslisten
und Perfidieverbot, in: Beitrdge zur Weiterentwicklung des humanitaren Volkerrechts
fur bewaffnete Konflikte, pub. D. Fleck, Hamburg 1973, pp. 105-148; also M. Bothe,
K. Ipsen, K. J. Partsch, Die Genfer Konferenziiberhumanitares Volkerrecht, in: ZaoRV,
Vol. 38 (1978), pp. 24-28; O. Kimminich, Schutz der Menschen in bewaffneten Konflikten, Munich 1979, pp. 247-249; and F. Kalshoven, The Law of Warfare, Leiden
1973, pp. 101-105.
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From our viewpoint, (d) is of particular interest. This example of
perfidy consists in the feigning of protected status by the use of insignia,
emblems or uniforms of neutral States. This type of perfidious warfare
method was only included in the article during the course of the
Diplomatic Conference. The Conference of Government Experts had
already earlier suggested the prohibition of the improper use of neutral
flags, military insignia and uniforms.40 The prohibition was also included
in the ICRC draft Protocol (Article 37). The Commentary to the draft
states that this article is an instance of the application of Article 35 of
the draft, relating to perfidy.41 Nevertheless the ICRC could obviously
not decide to include the acts prohibited by draft Article 37 in the
examples given in draft Article 35. This step was taken by the Diplomatic
Conference.
In accordance with Protocol Article 37, it is prohibited to kill,
injure or capture an adversary by resort to perfidy. Accordingly the
feigning of protected status by the use of insignia, emblems or uniforms
of neutral States is only legally relevant and reprehensible when it is
resorted to for the purpose of killing, injuring or capturing. This rule
in itself would not be satisfactory and would be incomplete without
Article 39 (1) which prohibits in an armed conflict the misuse for any
purpose whatsoever of flags or military emblems, insignia or uniforms
of neutral States. This prohibition is absolute. Therefore, in spite of
Article 37 (1) (d) the Conference included into the final version of the
Protocol the prohibition contained in the ICRC draft, thereby ensuring
that Article 39 (1) closes the gaps left by Article 37 (1).
The protective purpose of both provisions is the fair conduct of
warfare. Additionally, confidence in the neutral status of parties not
participating in the conflict is protected.
Dr Erich Kussbach

40
See Conference of Government Experts on the Reaffirmation and Development
of International Humanitarian Law applicable in Armed Conflicts, Geneva, 24 May12 June 1971, Report on the Work of the Conference, Geneva, Aug. 1971, para. 521
p. 103, and Conference of Government Experts, second session, Report, vol. I, paras.
3.33 & 3.34, p. 131.
41
See Draft Protocols, Commentary, p . 44.
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