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A line of demarcation between regular and irregular combatants was
drawn up in 1907 by Articles 1, 2 and 3 of the Hague Regulations,
provisions of which have been supplemented by Article 4 of Geneva
Convention III of 1949, Articles 13 and 14 of Geneva Convention I
of 1949, and Articles 12 and 16 of Geneva Convention II of 1949.
Together, these provisions constituted the law on this subject.

According to the provisions of these articles the categories of regular
combatants are as follows:

1. Regular armed forces as well as militia and volunteer corps which
constitute the army.

2. Militia, volunteer corps fulfilling the four established conditions:

(a) To be commanded by a person responsible for his subordinates;

(b) To have a fixed distinctive emblem recognizable at a distance;

(c) To carry arms openly; and

(d) To conduct their operations in accordance with the law and
customs of war.1

1 The Laws of Armed Conflicts, A Collection of Conventions, Resolutions and other
Documents, Edited by Dietrich Schindler and Jiri Toman, Henry Dunant Institute,
Geneva, 1973, p. 69.

These four conditions common to both the Hague and Geneva Conventions were
first formulated in Article 9 of the Brussels Declaration of 1874. The purpose was to
avoid a situation in which marauders or bandits, on capture, might claim prisoner-of-
war status.



3. The inhabitants of a territory which has not been occupied, who, on
the approach of the enemy, spontaneously take up arms to resist
the invading troops if they carry arms openly and respect the laws
and customs of war.

4. Organized resistance movements.

The last category was newly introduced into the ranks of regular
combatants by Geneva Conventions I, II and III of 1949. By this pro-
vision belligerent status is clearly granted to guerrilla forces complying
with the following conditions:

(i) Being organized;

(ii) Belonging to a party to the conflict;

(iii) Being commanded by a person responsible for his subordinates,
having a fixed distinctive sign recognizable at a distance, carrying
arms openly, and conducting their operations in accordance with
the laws and customs of war.

All the categories of combatants stipulated by these documents
relate only to international armed conflicts, i.e. those in which two or
more States parties of these international instruments are involved. But
if one reviews the armed conflicts since the Second World War, one finds
that a large number of them have been internal, and that irregular
combatants have often taken part on one or both sides.1 Thus, irregular
fighting has become a feature of many armed conflicts and this has
raised a lot of acute legal problems.

Questions concerning the protection of irregular combatants in
conflicts other than those defined as "international" have attracted the
most considerable attention since 1949,2 in particular within the frame-
work of the activities of the United Nations and the International
Committee of the Red Cross. Both the United Nations and the ICRC

1 See Kjell Goldman, International Norms and War Between States, Three
Studies in International Politics, 1971, pp. 294-305.

2 The Red Cross was concerned with non-international conflicts long before 1949.
See M. Veuthey, The Red Cross and Non-International Conflicts, Geneva 1970, and
the Report submitted by the ICRC to the XXIst International Conference of the Red
Cross, Istanbul, September 1969, Extract from the Report on the Seminar on the
activity of the Red Cross on behalf of the victims of armed conflicts, D.S.5 a-b, pp. 2-3.



acting together in a concerted effort to reach the identical goal, which
is defined in Article 4 (g) of the ICRC Statutes:

to work for the continual improvement of humanitarian international
law and for the better understanding and diffusion of the Geneva
Conventions and to prepare for their possible extention.1

In May 1968 the International Conference on Human Rights, meeting
in Teheran, adopted a resolution which requested the General Assembly
to invite the Secretary-General to study "the need for additional humani-
tarian international conventions or for possible revision of existing
Conventions to ensure the better protection of civilians, prisoners and
combatants in all armed conflicts, and the prohibition and limitation of
the use of certain methods and means of warfare".2 This resolution
became a basis for the adoption by the General Assembly of resolution
2444 (XXIII) which, inter alia, invited the Secretary-General, in con-
sultation with the International Committee of the Red Cross and other
appropriate international organizations, to study:

steps which could be taken to secure the better application of existing
humanitarian international conventions and rules in all armed
conflicts;

the need for additional humanitarian international conventions or
the other appropriate legal instruments to ensure the better protection
of civilians, prisoners and combatants in all armed conflicts and the
prohibition and limitation of the use of certain methods and means
of warfare.3

Bearing in mind the importance of these tasks the International
Committee of the Red Cross concentrated its activity on two main
legal problems: first, the question of definition of non-international
conflict; secondly, the question of the development of the law applicable
to these conflicts. In February 1969 it specially convened a Committee
of experts. During the meetings suggestions were made concerning

1 Statutes of the International Committee of the Red Cross, p. 2.
2 Resolution XXIII of the International Conference on Human Rights, Teheran,

April-May 1968 (United Nations Publication, Sales No.: E.68 XIV 2).
3 "Resolutions adopted by the General Assembly" during its twenty-third session,

p. 50.



definition of non-international conflict, distinction between the non-
international and international conflicts, observance and development
of rules, applicable in non-international conflicts and some other.

The problem is that neither the Hague nor the Geneva Conventions
contain general definition of irregular fighting in non-international
armed conflicts. Only Article 3, common to all Geneva Conventions of
1949, sets forth minimum rules to be applied in the case of non-inter-
national armed conflict. This Article reads:

"In the case of armed conflict not of an international character
occurring in the territory of one of the High Contracting Parties, each
party to the conflict shall be bound to apply, as a minimum, the following
provisions:

(1) Persons taking no active part in the hostilities, including members
of armed forces who have laid down their arms and those placed
hors de combat by sickness, wounds, detention, or any other cause,
shall in all circumstances be treated humanely, without any adverse
distinction founded on race, colour, religion or faith, sex, birth or
wealth, or any other similar criteria.

To this end, the following acts are and shall remain prohibited
at any time and in any place whatsoever with respect to the above-
mentioned persons:

(a) violence to life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular, humiliating and
degrading treatment;

(d) the passing of sentences and the carrying out of executions
without previous judgment pronounced by a regularly constituted
court affording all the judicial guarantees which are recognized
as indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the International Com-
mittee of the Red Cross, may offer its services to the Parties to the
conflict.



The Parties to the conflict should further endeavour to bring into
force, by means of special agreements, all or part of the other provisions
of the present Convention.

The application of the preceding provisions shall not affect the legal
status of the Parties to the conflict."1

The main difficulties connected with its application are:

(a) The lack of a general definition of armed conflicts which are of non-
international character caused the situations where some govern-
ments refused to agree to the applicability of Article 3 by denying
the existence of an armed conflict of such a character;

(b) lacking of strict definition of categories of persons who take "no
active part" in the hostilities. The matter is that in situations of
internal conflicts, large numbers of persons, while not fighting or
not belonging to any group of combatants, may be regarded as
assisting such groups, by carrying arms or supplies, transmitting
information, giving shelter to combatants, disseminating revolu-
tionary propaganda or even simply expressing opinions in favour of
one of such groups;

(c) lacking of confirmation that the medical and relief personnel should be
fully protected and enabled to carry out its duties.

Aware of these difficulties, this Article was chosen by the International
Committee of the Red Cross as a "basis for the developments which
may be deemed necessary and possible".2

For the XXIst International Conference of the Red Cross one of the
main items on the agenda of the Humanitarian Law Commission at recent
International Conferences entitled "protection of civilian population
against indiscriminate warfare" has been replaced by the more general
theme, i.e. "reaffirmation and development of the laws and customs
applicable in armed conflict". The ICRC has come to the conclusion
that the main efforts for the development of the law applicable to armed
conflicts having to be considered in its entirety should be directed

1 The Laws of Armed Conflicts, A Collection of Conventions, Resolutions and other
Documents, pp. 423-424.

2 Protection of Victims of Non-International Conflicts, Report submitted by the
ICRC to the XXIst International Conference of the Red Cross, Istanbul, September
1969, (D.S.5 a-b), p. 6.



essentially to the parts of this law which are inadequate in that respect,
i.e. the rules concerning the conduct of hostilities, in their broadest
sense, and the rules applicable to internal conflicts.* In the Report
submitted by the ICRC to the Conference it was called to mind the defi-
nition of non-international conflicts proposed by the Committee of
experts which met in 1962 to study the question of assistance to the
victims of non-international conflicts, that the existence of an armed
conflict is undeniable, in the sense of Article 3, if hostile action against a
government assumes a collective character and a minimum of organiza-
tion. 2 The XXIst Conference unanimously adopted Resolution XIII
entitled "ReafHrmation and Development of the Laws and Customs
applicable in Armed Conflicts". In that resolution the Conference
requested the International Committee of the Red Cross to pursue
actively its efforts with a view to "proposing, as soon as possible,
concrete rules which would supplement the existing humanitarian law
and, if it is deemed desirable, recommending the appropriate authorities
to convene one or more diplomatic conferences of States parties to the
Geneva Conventions and other interested States, in order to elaborate
international legal instruments incorporating those proposals". s

Acting under a mandate given by the XXIst International Conference
of the Red Cross the ICRC convened two conferences on the reafHrma-
tion and development of international humanitarian law applicable to
armed conflicts, to be attended by government experts.

During these conferences, which were held in 1971 and 1972, in
Geneva, various aspects of the problem of protection of victims of non-
international conflicts were discussed. The majority of experts con-
sidered it necessary to define non-international armed conflict. In
document V, prepared for the Conference by the ICRC, the opinion
was expressed that it could be possible to formulate a definition or at
least to single out certain objective criteria, to determine the existence
of a non-international armed conflict, to which Article 3 of the Geneva

1 Reaffirmation and Development of the Laws and Customs Applicable in Armed
Conflicts.Report submitted by the ICRC to the XXIst International Conference of the
Red Cross, Istanbul, September 1969, (D.S.4 a, b, e), p. 8.

2 Report submitted by the ICRC to the XXIst International Conference of the Red
Cross, Istanbul, September 1969, (D.S.4 a, b, e), p. 99.

8 XXIst International Conference of the Red Cross, Istanbul, September 1969,
Resolutions, p. II.

8



Conventions would apply, and that the most valid legal means to ensure
that the victims of such a conflict obtained a more effective protection
would be to reaffirm and develop Article 3 by a series of appropriate
rules, to be concretized in the form of an additional protocol to that
Article. The additional protocol would consist of the following:

(a) provisions relating to non-international armed conflicts entailing the
application of international humanitarian law as a whole;

(b) provisions relating to the field of application of the protocol;

(c) provisions relating to the treatment of combatants and civilians and
to penal prosecution and punishment;

(d) provisions relating to the implementation of the protocol and rules
relative to the behaviour of combatants and the protection of the
civilian population against the dangers of hostilities. 1

As a result two draft Additional Protocols to the Geneva Conventions
for the Protection of War Victims of 12 August 1949 were drawn up—
namely the draft Additional Protocol relating to the protection of victims
of international armed conflicts (Protocol I) and the draft Additional
Protocol relating to the protection of victims of non-international armed
conflicts (Protocol II). 2 The Conferences had provided also a useful
exchange of ideas on many legal as well as military and technical
problems. In the opinion of a large number of government experts the
work thus had reached such a stage which warranted the convening of
a diplomatic conference. At a closing meeting of the second Conference
of government experts the President of the International Committee of
the Red Cross, Mr. Marcel Naville, stated that "the results obtained
during the second session were sufficiently important to enable the

1CE/5 b, p. 10-12.
2 The question whether there should be one or two Protocols was long debated

both in the commissions and in plenary meetings of the conferences. Most experts
were in favour of two separate Protocols, one dealing with the international armed
conflicts and the other—with armed conflicts of non-international character. It was
stressed that these Protocol should be worded as closely as possible to each other and
common minimum provisions should be provided for, which would be applicable even
in cases where it would not yet have been possible to pronounce on the nature of the
conflict. See Conference of Government Experts on the ReafHrmation and Develop-
ment of International Humanitarian Law Applicable in Armed Conflicts, Second
Session, Report on the work of the Committee, Volume 1,1972.



ICRC to hope now that a diplomatic conference could shortly be
convened".1

The first and second sessions of the Diplomatic Conference
on the Reaffirmation and Development of International Humanitarian
Law Applicable in Armed Conflicts were held in 1974 and 1975 in Geneva
with a view to consider and adopt the provisions of the two draft Pro-
tocols, prepared by the International Committee of the Red Cross.
All the provisions of the above Protocols were allocated to three main
commissions. It was also decided to establish an Ad Hoc Committee
on Conventional Weapons.

Article I of Protocol II was one of the most important articles. The
original text proposed by the ICRC provided that

1. The present Protocol shall apply to all armed conflicts not covered
by Article 2 common to the Geneva Conventions of August 12, 1949,
taking place between armed forces or other organized armed groups
under responsible command.

2. The present Protocol shall not apply to situations of internal distur-
bances and tensions, inter alia riots, isolated and sporadic acts of
violence and other acts of a similar nature.

3. The foregoing provisions do not modify the conditions governing
the application of Article 3 common to the Geneva Conventions of
August 12, 1949.

This Article defines the circumstances in which the provisions of
draft Protocol II would apply, and gives the characteristics of a non-
international armed conflict. It differs from an international armed
conflict which arises "between two or more of the High Contracting
Parties" 2 and from situations of "internal disturbances and tensions,
inter alia riots and sporadic acts of violence and other acts of similar
nature". There is a distinction between "armed forces" and "other
organized armed groups under responsible command". It was made
to cover situations of confrontations between:

Volume 1, 1972, p. 208.
2 The Laws of Armed Conflicts, A Collection of Conventions, Resolutions and

Other Documents, p. 298.
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(a) regular armed forces;

(b) armed forces and other organized armed groups;

(c) armed forces that have seized power and armed groups organized
by the population to offer resistance to them;

(d) several organized armed groups. x

The expression "responsible command" differs from the expression
"to be commanded by a person responsible for", which was made in
the Hague Regulations of 1907. Within the scope of this Article it means
a commanding authority whose leadership is recognized by subordinates
and who is able therefore to assume responsibility for their acts. In
case of the Hague Regulations, the requirement of the existence of an
individual commander may not be easy to meet in some guerrilla move-
ments which operate under collegial authority. "It makes no difference
from the point of international law who will be the person under whose
command guerrillas are acting—officer, government official or person
elected by guerrillas themselves. The important thing is his responsibility
for their acts." a The requirement concerning duration of non-inter-
national armed conflict was rejected by delegates on the assumption
that it may offer opportunity for subjective interpretation. Moreover,
the requirement of duration of armed conflict may appear dangerous
inasmuch as it may delay the application of the Protocol.

Undoubtedly important is the provision contained in paragraph 3.
It made clear that the Protocol, which had been conceived as an instru-
ment that would be additional to the Conventions—and not only to
common Article 3—leaves unmodified the conditions of application of
common Article 3. 3 It means that the humanitarian standards already
applicable to non-international conflicts would remain fully in force.

On 17 March 1975 this Article was adopted by consensus, without
discussion. The new text of Article 1 is worded as follows:

1 Draft Additional Protocols to the Geneva Conventions of August 12, 1949,
Commentary, Geneva, October 1973, p. 132-133.

2 F. I. Kozhevnikov (i dr.), Kurs mezhdunarodnogo prava, t. V. Moskva, Izd-vo
"Nauka", p. 305.

3 Draft Additional Protocols to the Geneva Conventions of August 12, 1949,
Commentary, p. 133.
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1. The present Protocol which develops and supplements article 3
common to the Geneva Conventions of 12 August 1949 without
modifying its existing conditions of applications, shall apply to all
armed conflicts which are not covered by article 1 of Protocol I and
which take place in the territory of a High Contracting Party
between its armed forces and dissident armed forces or other organized
armed groups which, under responsible command, exercise such
control over a part of its territory as to enable them to carry out
sustained and concerted military operations and to implement the
present Protocol.

2. The present Protocol shall not apply to situations of internal dis-
turbances and tensions, such as riots, isolated and sporadic acts of
violence and other acts of a similar nature, as not being armed
conflicts. x

The beginning of the paragraph 1 of this newly adopted Article
conforms with initial proposition of ICRC to the second session of the
Conference of Government experts which reads as follows:

The present protocol, which elaborates and supplements Article 2
common to the four Geneva Conventions of August 12, 1949, shall
apply to all conflicts not of an international character...2

It means that the purpose of this Article is to supplement the field of
application of common Article 3 with the aim to reaffirm and develop
humanitarian law applicable in non-international conflicts and not to
restrict the application of the Protocol to the conflicts provided by that
Article. The reference to Article 1 of Protocol I is also important because
that Article is much broader than Article 2 common to the four Geneva
Conventions of 1949: Article 1 of Protocol I covers not only the situa-
tions referred to in Article 2 but also armed conflicts in which peoples
are fighting against colonial domination and alien occupation and
against racist regimes in the exercise of their right of self-determination,

1 "Respect for Human Rights in Armed Conflicts, First session of the Diplomatic
Conference on the Reafflrmation and Development of International Humanitarian
Law Applicable in Armed Conflicts, Report of the Secretary-General of the United
Nations" Annex I, p. 9.

21972 Report, vol. I, p. 67.
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as enshrined in the Charter of the United Nations and the Declaration
on Principles of International Law concerning Friendly Relations and
Co-operation among States in accordance with the Charter of the
United Nations.

The question of the legal status of wars of national liberation was
the most debated at the Conference. Some delegations tried to limit
the scope of Protocol I only to interstate armed conflicts. They referred
to Article 2, common to all Geneva Conventions of 1949, which provides
that international armed conflicts "may arise between two or more of
the High Contracting Parties". In other words international armed
conflicts may occur when two or more States recognized as traditional
subjects of classical international law are actively involved in the hos-
tilities. Thus the above Article is not applicable to wars of national
liberation and their participants and all attempts to consider them as
international conflict should be viewed as "based on political motivation
and subjective judgement". 1

This is not true. War of national liberation is not a political slogan
but a reality. Reality which was recognized in many resolutions and
international instruments adopted under the auspices of the United
Nations. The right of peoples to fight for self-determination is embodied
in the United Nations Charter, the Declaration on the Granting of
Independence to Colonial Countries and Peoples, the Declaration on
the Principles of International Law concerning Friendly Relations and
Co-operation among States in accordance with the Charter of the
United Nations. In fact the right of peoples to fight for self-determina-
tion is a matter of international interest. Besides, colonialism in all its
forms and manifestations and racial oppression are recognized as inter-
national crime and any attempt to suppress the struggle against colonial
and alien domination and racist regimes is incompatible with the
Charter of the United Nations, the Declaration on Principles of Inter-
national Law concerning Friendly Relations and Co-operation among
States in accordance with the Charter of the United Nations, the Univer-
sal Declaration of Human Rights and the Declaration on the Granting

1 "Respect for Human Rights in Armed Conflicts, First session of the Diplomatic
Conference on the ReafKrmation and Development of International Humanitarian
Law Applicable in Armed Conflicts, Report of the Secretary-General of the United
Nations" (A/10195), p. 23.
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of Independence to Colonial Countries and Peoples and constitutes a
threat to international peace and security. 1 International legitimacy of
wars of national liberation, in turn, predetermines the participants as
lawful combatants and the peoples fighting for their independence as
subjects of international law. 2

That is why the majority of delegations considered that wars of
national liberation were of international character within the meaning
of Article 2 common to the four Geneva Conventions of 1949 and
should consequently be included in the field of application of Protocol I. 3

** *

In conclusion I would like to say that the main purpose of this
study was not to analyse the value of all the provisions of all the articles
of draft Additional Protocols which had been considered or adopted
during the Diplomatic Conference on the Reanirmation and Development
of International Humanitarian Law Applicable in Armed Conflicts. It
is a problem of special study. Besides, the Diplomatic Conference had
not yet finished its work. The main purpose of it was to underline
once again the extent and quality, usefulness and importance of the
work done by the International Committee of the Red Cross in the
field of reaffirmation and development of existing rules of international
humanitarian law relating to armed conflicts in general and non-inter-
national armed conflicts in particular, which made it possible to convene
such a Conference.

Vassili POTAPOV

1 "Resolutions adopted by the General Assembly during its twenty-eighth session
Vol. I, p. 142.

2 I. P. Blishchenko, V.N. Durdenevskii, "Diplomaticheskoe i konsul'skoe pravo"
Moskva, Izd-vo Instituta mezhdunarodnykh otnoshenii, 1962, p. 32-33. L. A. Modzhorian,
sub"ekty mezhdunarodnogo prava, Moskva, Gos. izd-vo iurid. lit-ry, 1958, pp. 8-19.

3 The Article was adopted by 70 votes to 21, with 13 abstentions.
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