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The fifteenth Round Table on current issues of international
humanitarian law, organized by the International Institute of Humani-
tarian Law, took place in San Remo from 4 to 8 September 1990. The
meeting was held under the auspices of the ICRC, the Office of the
United Nations High Commissioner for Refugees, the United Nations
Centre for Human Rights, the International Organization for Migration
and the League of Red Cross and Red Crescent Societies. It was
attended by about 150 participants, including academics, representa-
tives of some 15 National Red Cross and Red Crescent Societies and
members of diplomatic missions and non-governmental organizations
(NGOs).

The ICRC was represented by Mr. C. Caratsch, Vice-President,
Mr. P. Bernasconi, member of the Committee, Ms. S. Graven,
Mr. Y. Sandoz, Mr. R. Kosirnik, Mr. M. Veuthey, Mr. T. Germond,
Mr. J. Meurant and Mr. A. Bouvier.

The Round Table was, as is customary, divided into three parts:
the Round Table itself, which spent two days on the theme "Ensuring
observance of international humanitarian law", the Red Cross and Red
Crescent Symposium (one day), and one day devoted to refugee
matters.

At the opening meeting of the Round Table a short ceremony was
held to mark the Institute's twentieth anniversary. Its President,
Professor J. Patrnogic, took the opportunity to recall the highlights of
those first twenty years.l A plaque was also awarded to the ICRC to
express the gratitude of the Institute and the town of San Remo.

1 See article by Prof. Patrnogic in IRRC No. 278, September - October 1990,
pp. 450-455.
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ROUND TABLE
(4 and 5 September)

The Round Table, under the chairmanship of Professor Patrnogic,
examined four specific means of improving respect for international
humanitarian law (IHL):

(a) the obligation to ensure respect for IHL set forth in Article 1
common to the four 1949 Geneva Conventions;

(b) the potential role of the Fact-Finding Commission provided for in
Article 90, Protocol I;

(c) the role of the United Nations;
(d) the possibility of setting up a system of periodic reports on the

application of IHL.

Mr. Rene Kosirnik, Head of the ICRC Legal Division and Rappor-
teur General of the Round Table, reviewed the main issues on the
Round Table's agenda in an introductory report. In particular, he ques-
tioned whether the mechanisms for the application of IHL were real-
istic and effective, or whether they were too numerous and too compli-
cated, incomplete or misused because inappropriate.

Mr. Kosirnik also listed the different measures of implementation
provided for in IHL (preventive measures, mechanisms to monitor
proper application for the rules and means of repressing breaches) and
looked at their respective effectiveness.

He concluded by reiterating the reasons which had prompted the
organizers of the Round Table to suggest that the participants discuss
the four specific means of implementation mentioned above.

Very substantial reports were then presented in plenary session.
Professor Paolo Benvenuti, Chairman of the IHL Commission of the
Italian Red Cross, examined the function, scope and limits of the obli-
gation for third parties to ensure respect for IHL, set out in Article 1
common to the four 1949 Geneva Conventions.

Captain Ashley Roach, US Navy, discussed the potential role of
the Fact-Finding Commission provided for in Article 90 of Protocol I.
The Commission should start functioning soon, since the minimum
number of States which have recognized its competence has been
reached.

The role of the United Nations in the application and monitoring of
respect for IHL was dealt with by Mr. Roy S. Lee, from the UN
Office of Legal Affairs.
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The last speaker, Dr. Bensalah G. Ramcharan from the UN Office
for Research and the Collection of Information, looked into the useful-
ness of a system of periodic reports on the application of IHL, similar
to the reports issued on the application of human rights instruments.

The participants then split up into two working groups to discuss
these topics. A summary of their discussions, presented by the Rappor-
teur General at the Round Table's final session, is given below.2

I. Function, scope and limits of the obligation of third
States to ensure respect for IHL (Article 1 common to
the four Geneva Conventions)

1. Scope of Article 1

Although the participants in the 1949 Diplomatic Conference did
not intend the phrase "ensure respect for" to engage the responsibility
of third States, it had now become clear that Article 1 created both a
right and an obligation for third States to ensure respect for IHL. This
was the view taken by the majority of participants in the working
group, who pointed out that the adoption of the expression "ensure
respect for" related to the actual implementation of IHL, especially as
concerned breaches of its provisions, and also covered the taking of
preventive measures. On the other hand, the group was not unanimous
that the obligation of third States also applied in non-international
armed conflicts and in "mixed conflicts", in spite of the obvious link
between Articles 1 and 3 of the four Geneva Conventions and the rele-
vant articles of the Conventions and the Additional Protocols.

2. Methods and means available to third States

The participants felt that, although States acknowledged their obli-
gation to ensure respect for IHL, they had strongly divergent views on
the means of fulfilling that obligation. The main difficulty in practice
seemed to be defining the measures to be taken. Various speakers
attempted to define the minimum and maximum measures to be taken
by third States to ensure respect for IHL.

2 This summary of the proceedings, which was read out at the last plenary
meeting of the Round Table, was drawn up by Mrs. E. Ianeva of the Bulgarian Red
Cross (sections I and II) and Ms. S. Graven of the ICRC (sections III and IV).
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It was generally agreed that it was impossible to lay down a
general rule on minimum measures, since any measure depended on
the position adopted by the State concerned and of course on its polit-
ical, material and other capacities.

The maximum measure was considered to be the use of force. Due
consideration must naturally be given to the provisions prohibiting
reprisals.

The participants went on to consider the types of measure that
could be taken: collective or individual, preventive or in response to
breaches of IHL, etc. It was up to third States to decide for themselves
what course to follow.

II. Role of the United Nations

The Round Table stressed the importance of the role of the United
Nations (UN) in implementing IHL. United Nations action could take
the following forms:

— stating that IHL was applicable in a given situation;
— sending fact-finding missions or publishing reports on actual appli-

cation of IHL by the parties to conflicts;
— denouncing violations, in resolutions or appeals by the General

Assembly or the Security Council;
— using the Secretary-General's good offices to encourage practical

measures of implementation, including 1CRC activities;
— reminding governments of their obligations under IHL;
— launching appeals for the ratification of the 1977 Additional

Protocols.

Moreover, the promotion and development of IHL could be
encouraged by its inclusion in the UN programme for the Decade of
International Law (1990-1999).

The participants felt that the implementation of IHL was certainly
enhanced when the UN, the States party to the Geneva Conventions
and the ICRC worked in co-operation and co-ordinated their efforts. In
this context, the proposal to grant the ICRC observer status at the UN
was welcomed and considered a very favourable development. A study
of the links between IHL and human rights mechanisms of implemen-
tation should be undertaken.
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It was proposed that the United Nations and the ICRC should
combine their efforts with respect to the repatriation of prisoners of
war and the protection of children, including child soldiers, in time of
armed conflict.

In response to a question as to whether the UN could become party
to the Geneva Conventions and their Additional Protocols, a represen-
tative of the UN Secretariat explained the pragmatic approach
currently used to solve the problem: the UN Secretary-General's office
sent a letter to every government providing troops for UN peace-
keeping forces, asking it to abide by the 1949 Geneva Conventions
and their Additional Protocols; Governments had then to reply in
writing to the Secretary-General confirming their commitment to doing
so.

III. International Fact-Finding Commission

1. Setting up the Commission

Some of the participants wondered whether it would not be prefer-
able to wait until far more than 20 States had made the declaration
provided for in Article 90 of Additional Protocol I before setting up
the Commission.

Most of those present felt, however, that the Commission should
be set up as soon as possible; they saw the Commission as the first
step towards establishing international jurisdiction. A diplomat from
Switzerland, the depositary State of the Conventions and the Protocols,
explained the procedure whereby the representatives of the 20 signa-
tory States would be convened to elect the Commission's 15 members.
That procedure was as follows: about four months beforehand, the
Swiss Government would invite each of the 20 States which had
accepted the Commission's competence to nominate a candidate.
Those States might, however, first wish to have informal consultations
about the candidates. Such consultations could take about three
months. The Swiss Government would therefore be able to send the
list of candidates to the 20 States about one month before the meeting.

2. Composition of the Commission

Several participants emphasized that the Commission's composition
had to be geographically and professionally equitable. As concerned
the geographic criterion, different legal systems should be represented
on the Commission.
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With regard to professional qualifications, the participants felt that
the Commission should comprise legal specialists, some with court
experience, diplomatic experts, physicians and perhaps some military
experts.

3. Competence

The participants drew attention to the fact that the Commission
could deal only with grave breaches and serious violations of IHL. It
was, moreover, important to draw a clear line between its two levels
of competence:

(a) Grave breaches or violations attributable to an individual

In this case it was up to States, through their penal law, to mete
out punishment. If the State did not prosecute the individual guilty
of a serious breach of IHL, it was failing to meet its legal obliga-
tion to repress violations of IHL and the matter could then pass
into the hands of the Commission.

(b) Grave breaches resulting from deliberate State practice

In such a case the Commission had authority to intervene directly.

4. Procedure

Most of the participants felt that the Commission should have
powers of investigation. Paragraph 4 (a) of Article 90 specified, more-
over, that the Commission could invite the parties to provide evidence
and seek other appropriate evidence. This did not prevent the Commis-
sion from having recourse, when necessary, to conciliation and good
offices.

5. Relations with the ICRC

The participants expressed the opinion that consultations on the
respective working methods of the ICRC and the Commission would
make it possible to define their respective approaches more clearly and
to guarantee the necessary complementarity. It was therefore vital that
the Commission, once set up, contact the ICRC.
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IV. Usefulness of a system of periodic reports on the
applications of IHL

One of the participants emphasized the importance of the role played
by International Conferences of the Red Cross and Red Crescent in
presenting and examining reports on the implementation of IHL.

He raised the question of whether the ICRC should continue to
play a central role in reporting or whether a new, ad hoc body should
be set up. A clear distinction between the mandate of such a reporting
body and the ICRC's own mandate would be vital. The participants
agreed that the legal bases of a system of periodic reports should be
looked into. There were four possible solutions:

(a) introducing ad hoc provisions into the Conventions and the Proto-
cols;

(b) convening the High Contracting Parties for a meeting to adopt
specific rules;

(c) amending the Movement's Statutes;
(d) adopting a resolution at an International Conference of the Red

Cross and Red Crescent.

The content of such reports had to be carefully defined and might
comprise information on national measures of implementation, on
dissemination activities, or on the practical problems encountered in
the application of IHL, which would be an indirect means of giving
information on any violations.

In the ensuing discussion certain practical difficulties in the
drafting of reports and the financial and administrative problems
involved in a reporting system were raised.

It was stressed that the ICRC's opinion should be considered
before setting up an ad hoc reporting body.

In conclusion, the Chairman summed up by saying that he thought
he detected some optimism among the participants about the effects of
a system of periodic reports in spite of the practical difficulties
involved, which were not to be underestimated.

RED CROSS AND RED CRESCENT SYMPOSIUM
(6 September)

The general theme of the Symposium was "National Law and
Policy as a Factor in the Development of National Red Cross and Red
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Crescent Societies". This topic was introduced by Mr. Par Stenback,
Secretary General of the League, who dealt with the National Soci-
eties' need for continuous development, and was then discussed by
two working groups.

The first working group, chaired by Dr. Mouloud Belaouane, Pres-
ident of the Algerian Red Crescent and a League Vice-President,
examined the following subject: "How can governmental action influ-
ence the Red Cross/Red Crescent response to humanitarian chal-
lenges?"

Mr. Luc de Wever, legal adviser to the Belgian Red Cross
(Flemish community), presented a report on the commitments of States
in support of National Societies. In this connection he reviewed the
various international legal texts which stressed such commitments —
from the first Geneva Convention of 1864 up to the Statutes of the
International Red Cross and Red Crescent Movement.

He went on to describe a series of measures which States must
undertake in peacetime to help National Societies fulfil their humani-
tarian mission with regard to disseminating international humanitarian
law, training qualified personnel, making preparations for relief activi-
ties in the event of armed conflict, and reuniting families.

On the subject of "How can national legislation and policy
contribute to the National Societies' integrity?", Ms. Sophie Graven, a
lawyer working at the ICRC Division for Principles and Relations with
the Movement, spoke of the duties of States in relation to the indepen-
dence of National Societies and the role of the International Red Cross
and Red Crescent institutions in that regard. She then examined the
relationships between respect for the Fundamental Principles — that of
independence in particular — and the development of National Soci-
eties. Ms. Graven concluded by stressing that strengthening the opera-
tional capacity of National Societies through solidarity was bound to
increase recognition of and respect for the Principles, both by the
National Society concerned and by its country's authorities.

The second working group, chaired by Mr. Lloyd A. During, Presi-
dent of the Sierra Leone Red Cross Society, concerned itself with the
theme "National development/emergency plans and the Red Cross/Red
Crescent". It was introduced under two sub-headings: "A role of the
Red Cross/Red Crescent in national development programmes?" which
was presented by Mrs. N.T. Mapetla, Secretary General of the Lesotho
Red Cross, and "A role of the Red Cross/Red Crescent in national
emergency plans?" by Dr. G. Rueda Montana, Head of the Americas
Department at the League, presented by Mr. Mohamed Chande of the
League Secretariat.
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Discussions within the two working groups centred on the legal
status of the National Societies and more especially on the relationship
between their status and that of NGOs. Some participants maintained
that National Societies, as auxiliaries to the public authorities and duly
recognized by their respective governments, could be considered as
NGOs. Others felt that National Societies were non-governmental
organizations in legal terms; however, their actual standing was less
important than their ability to provide the community with efficient
and competitive services. This was an essential prerequisite for gaining
government support and public recognition.

As one government representative said, the main criterion deter-
mining State support for humanitarian organizations — whether NGOs
or otherwise — is the quality of the service they offer.

Discussions also focused on the relationship between the indepen-
dence of National Societies and their position as auxiliaries to the
public authorities, and on the need to convince governments that it is
in their interest to be able to rely on a Society which is independent
and prepared for any disaster both in time of war and in peacetime.

Other issues tackled were misuse of the emblem and the prepared-
ness of National Societies for conflict situations.

During the plenary session chaired by Mr. C. Caratsch, the Secre-
tary General of the League said in his capacity as general rapporteur
that the legal status of the National Societies required examination so
as to endow them with a more clearly defined identity on the national
level, in view of the proliferation of humanitarian agencies. In conclu-
sion, it was agreed that the status of National Societies was a means
and not an end in itself and that the ICRC and the League must
continue their efforts to develop the National Societies.

REFUGEE DAY
(7 September)

The theme for this day was "Refugees — a continuing challenge
for humanity: for a realistic approach in asylum policy", with Mr.
Michel Moussalli, Director of International Protection at the UNHCR,
in the chair. The subject was discussed by a panel of experts which
included Mr. Nino Adinolfi, Deputy Secretary-General of the Council
of Europe, Professor Ionel Closca of the Romanian Humanitarian Law
Association, Lord Ennals, President of Global Co-operation for a
Better World (London), Ms. Erika Feller, legal adviser to the UNHCR,
Mr. Ivor Jackson, consultant to the UNHCR; Mr. Gilbert Jaeger from
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the Belgian Committee for Aid to Refugees, Mr. Peter Nobel,
Ombudsman for matters of racial discrimination in Sweden, Mr. Yves
Sandoz, Director of the ICRC Department of Principles, Law and
Relations with the Movement, and Professor Enrique Syquia from the
Philippine Red Cross.

The discussions revolved around the relevance today of the defini-
tion of the term "refugee" set out in the 1951 Convention and the
1967 Protocol, the question of displaced persons and the need for
constant co-operation between academic institutions, intergovernmental
agencies, NGOs and governments in dealing with problems related to
refugees and the policy of asylum.

At the end of the session, the participants adopted the following
conclusions:

CONCLUSIONS

1. The continuing complexity of the refugee problem calls for urgent
practical action on the part of governments and concerned intergovernmental
and non-governmental organizations. Such action should be directed towards:

(a) attenuating the causes of refugee movements through economic and
social development assistance, aimed at creating in countries of origin a better
political climate and promoting the maintenance of human rights standards;

(b) the provision of appropriate solutions for refugees in their regions of
origin in order to reduce the pressure of transcontinental movements;

(c) creating in countries of origin conditions favourable to the solution of
voluntary repatriation.

2. Solutions should not at present be primarily sought in the conceptual
area by seeking to modify or adapt recognized protection principles. Such an
approach would involve a serious danger of eroding established protection
standards and principles, as has been the case in recent years.

3. It is noted with satisfaction that the importance of practical — as
distinct from conceptual — solutions is now receiving increasing recognition
on the part of governments. Results will, however, probably only become
apparent in the medium or longer terms. In the meantime it is of utmost
importance that recognized protection standards and principles be fully
respected.

4. The complexity of the current refugee problem is compounded by the
fact that it is connected with more general issues involving the movement of
populations, e.g. for migration purposes. A sustained effort on the part of
governments is required to deal with each type of population movement —
including migration — outside the refugee context. This will facilitate a
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purely humanitarian approach to refugee problems without regard to extra-
neous migration factors.

5. A sustained effort should also be made to secure accessions to the 1951
Convention and the 1967 Protocol by countries of first asylum confronted
with large-scale refugee problems which are not yet parties to these instru-
ments. Such accession would be an important factor in strengthening interna-
tional burden-sharing in regard to asylum and would thus also contribute to
the better observance of protection principles.

6. There is an essential need for governments to ensure that asylum prac-
tices are fully adequate to guarantee that no person is returned to a country
where he or she may be exposed to persecution or serious danger. In partic-
ular, every person seeking asylum should be granted temporary admission in
order to enable his or her claim to be duly considered. It is important that
governments give their full support to the UNHCR in its efforts to promote
such correct asylum practices and to enable it by every means to accomplish
its full mandate, including all types of durable solutions.

7. The introduction by various governments of visa requirements for
certain nationalities and the imposition of sanctions on airline companies for
carrying improperly documented passengers were noted. While governments
were entitled to adopt measures of this kind in the exercise of State
sovereignty, the indiscriminate application of such measures was a matter of
serious concern in so far as it could prevent potential asylum seekers from
addressing themselves to the competent authorities in order to request asylum.

8. An appropriate application of the refugee concept defined in the 1951
Convention and the 1967 Protocol would probably be adequate to deal with
the majority of today's refugee situations. A broader refugee concept like that
contained in Article I (2) of the 1969 OAU Refugee Convention and in para-
graph 3 of the 1984 Cartagena Declaration on Refugees nevertheless provides
an important tool to States and to the UNHCR in those cases where the appli-
cability of the 1951 Convention and the 1967 Protocol is not clearly estab-
lished.

9. The situation of internally displaced persons is in many ways similar to
that of persons obliged to leave their country of origin as refugees. The ques-
tion of internally displaced persons should therefore be the subject of further
detailed study on the initiative of the International Institute of Humanitarian
Law (San Remo), with a view to formulating appropriate principles for inter-
national action leading to adequate solutions.

10. In the majority of countries there is still insufficient realization in
public opinion that the refugee problem is one calling for special concern.
Sustained efforts should be undertaken to promote — by appropriate informa-
tion — a better knowledge and understanding of the refugee problem in the
context of wider efforts to combat racism and xenophobia.
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11. Finally, there is an essential need for an ongoing dialogue between
academic institutions, intergovernmental agencies, non-governmental agencies
and governments with regard to asylum and refugee problems. Such a
dialogue should be aimed at promoting an awareness on the part of govern-
ments at the highest level that fundamental solutions to the refugee problem
can be obtained only through a large-scale concerted effort in the field of
economic and social development, leading to political stability and full respect
for individual and collective human rights in countries — or potential coun-
tries — of origin of refugee flows.

At the final plenary session on 8 September the participants
adopted the conclusions and approved the work of the Round Table,
the Symposium and Refugee Day.

The IIHL prize for the promotion, dissemination and teaching of
international humanitarian law was then awarded to Mr. Pedro Ramon
Varela Aparicio, of the Salvadorean Red Cross. Mr. Varela is in
charge of dissemination in his National Society and is also its acting
public relations officer; he has distinguished himself for almost twenty
years by his tireless work to promote the cause of the Red Cross and
spread knowledge of its principles and ideals. He has conducted
dissemination programmes for various target groups (particularly first-
aiders), and his resolute commitment to ensuring that the parties to the
conflict respect basic humanitarian rules has often put his own life at
risk.

He has always been ready to help a succession of ICRC delegates
in their work, offering wise advice and showing a remarkable insight
into human relations.

This Fifteenth Round Table provided an opportunity to celebrate
the twentieth anniversary of the International Institute of Humanitarian
Law. A concert was given by the San Remo Symphony Orchestra with
the participation of Barbara Hendricks, soprano, and Justus Frantz,
pianist. The two artistes, both of whom are UNHCR Goodwill Ambas-
sadors, were awarded honorary membership of the IIHL.
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