
CONFLICT IN THE MIDDLE-EAST

Immediately after hostilities broke out between Iraq and Kuwait on
2 August 1990, the ICRC reminded all parties of their obligations
under the 1949 Geneva Conventions, of which they are signatories
(see IRRC No. 278, September-October 1990, p. 444).

While hoping that a peaceful solution to the crisis could still be
found, in autumn 1990 the ICRC took various diplomatic and opera-
tional measures, in Geneva and in the Middle East, so as to be able to
act rapidly and efficiently in case of war.

In a note verbale dated 17 January 1991, the ICRC reminded the
parties concerned of the rules and principles of international humani-
tarian law and offered its services to provide protection and assistance
to the victims of the conflict and act as a neutral intermediary between
the belligerents in matters of humanitarian concern. This offer of
services was favourably received.

The ICRC also intensified its efforts to gain access to the areas
worst affected by the hostilities, in order to meet—without delay and
in conformity with its principles of independence, neutrality and
impartiality—the needs of the civilian population, prisoners of war and
the sick and wounded.

Below are some of the statements made by the ICRC between
December 1990 and February 1991 and its appeals to States party to
the Geneva Conventions and to all parties to the conflict to remind
them of their obligations. These texts are not an account of the ICRC's
operational activities in connection with the conflict.

This general overview of ICRC action ends with an outline of the
legal aspects of the Middle East conflict.

* * *

1. Note verbale and memorandum of 14 December 1990

Following the adoption of resolution 678 (1990) by the United
Nations Security Council, on 14 December 1990 the International
Committee sent a note verbale and a memorandum to the 164 States
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party to the 1949 Geneva Conventions, reminding them of their obli-
gation to respect the provisions of international humanitarian law
applicable in time of international armed conflict.

In addition, ICRC delegates based in Geneva conducted missions
to countries which had deployed armed forces in the Gulf region.

The note verbale and the memorandum are printed in full below:

NOTE VERBALE

The International Committee of the Red Cross (ICRC) presents its
compliments to the Permanent Mission of ... and has the honour to
request it to inform the Government of ... of the following:

After the Iraqi armed forces entered Kuwait on 2 August 1990, the
ICRC offered its services and has since made repeated representations
on the basis of the 1949 Geneva Conventions.

Regrettably, these representations have not proved successful so
far. The ICRC therefore intends to pursue its efforts.

Without taking a stand on a matter that does not come within its
competence, and expressing the hope that the present crisis will be
resolved by peaceful means, the ICRC has taken note of the adop-
tion by the United Nations Security Council of resolution 678 on
29 November 1990.

In view of the highly sensitive and tense situation in the Gulf,
where large units of several States' armed forces are deployed, the
ICRC deems it its duty to emphasize that the humanitarian conse-
quences of military operations involving States party to the Geneva
Conventions make it imperative for those States to respect all the
provisions of the said Conventions and of other international treaties
applicable in time of armed conflict.

The ICRC, in its capacity as a neutral, impartial and independent
humanitarian institution and pursuant to its mandate to promote and
ensure respect for international humanitarian law, is therefore sending
the enclosed memorandum to all States party to the 1949 Geneva
Conventions to remind them of their responsibilities and obligations
under that law.

The International Committee of the Red Cross avails itself of this
opportunity to convey to the Permanent Mission of ... the renewed
assurance of its high consideration.
Geneva, 11 December 1990
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MEMORANDUM

on the applicability of international humanitarian law

I. Protection of persons not participating or no longer partici-
pating in hostilities

The four Geneva Conventions of 12 August 1949 are applicable as
soon as armed hostilities break out between two or more parties to the
Conventions.

Under the Conventions, the following principles in particular must
be respected:

— persons not participating or no longer participating in the hostili-
ties, such as the wounded, the sick, the shipwrecked, prisoners of
war and civilians, must be respected and protected in all circum-
stances;

— the wounded, the sick and the shipwrecked must be collected and
cared for regardless of the party to which they belong;

— civilians and all non-combatants must be respected and protected,
and violence to life and person, the taking of hostages, deporta-
tions, outrages upon personal dignity, and the passing of sentences
and carrying out of executions without fair trial are specifically
prohibited.

II. Conduct of hostilities

The parties to an armed conflict must also observe a number of
rules on the conduct of hostilities. These rules are, in particular, laid
down in the Hague Conventions of 1899 and 1907, most of which
have become part of customary law.

These rules have been reaffirmed, and in some cases supple-
mented, in 1977 Protocol I additional to the Geneva Conventions. The
following general rules are recognized as binding on any party to an
armed conflict:

— the parties to a conflict do not have an unlimited right to choose
methods and means of injuring the enemy;

— a distinction must be made in all circumstances between combat-
ants and military objectives on the one hand, and civilians and
civilian objects on the other. It is forbidden to attack civilian
persons or objects or to launch indiscriminate attacks;
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— all feasible precautions must be taken to avoid loss of civilian life
or damage to civilian objects, and attacks that would cause inci-
dental loss of life or damage which would be excessive in relation
to the direct military advantage anticipated are prohibited.

With regard to the use of certain weapons, the following rules are
in particular applicable in an armed conflict:

— the use of chemical or bacteriological weapons is prohibited (1925
Geneva Protocol);

— the rules of the law of armed conflict also apply to weapons of
mass destruction.

The ICRC invites States which are not party to 1977 Protocol I to
respect, in the event of armed conflict, the following articles of the
Protocol, which stem from the basic principle of civilian immunity
from attack:

— Article 54: protection of objects indispensable to the survival of
the civilian population;

— Article 55: protection of the natural environment;

— Article 56: protection of works and installations containing
dangerous forces.

III. Respect for the emblem and medical activities

The red cross and red crescent emblems must be respected in all
circumstances. Medical and religious personnel, ambulances, hospitals
and other medical units and means of transport shall in particular be
identified by one of the emblems and respected accordingly.

IV. Dissemination of international humanitarian law

It is extremely important for the members of armed forces stationed
in the Gulf to be aware of their obligations under international human-
itarian law. Proper instructions must be issued to this effect. The
teaching of the law to the armed forces is, moreover, an obligation
expressly stipulated by the Geneva Conventions and their Additional
Protocols.
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V. Role of the ICRC

The ICRC, whose primary function is to protect and assist the
military and civilian victims of armed conflicts, is at the disposal of
the States concerned to contribute, as far as its means allow, to the
implementation of humanitarian rules and to perform the tasks
entrusted to it by international humanitarian law.

* * *

2. ICRC Appeal of 17 January 1991

On 17 January 1991, the ICRC issued the following statement:
"As fighting flares in the Gulf, the International Committee of the

Red Cross solemnly reminds all the parties to the conflict of their
commitments under the 1949 Geneva Conventions for the protection of
the victims of war.

It is essential that the States involved honour those commitments in
a situation where there is good reason to fear that the civilian popula-
tion may suffer particular hardship. Indeed, the general context in
which the hostilities are being conducted makes it extremely hazardous
to provide effective protection for civilians exposed to the fighting.

In view of the circumstances, the ICRC, in a note verbale which
will be handed over today to the States involved, insisted that all
necessary precautions be taken by those conducting the hostilities to
spare civilians. It also reminded them that wounded, sick or ship-
wrecked members of the armed forces must be cared for and that
combatants placed hors de combat must be treated humanely. Medical
personnel and establishments must be respected and protected at all
times.

Moreover, the ICRC reminds the parties that the use of chemical
and bacteriological weapons is prohibited under international humani-
tarian law and enjoins them not to have recourse to atomic weapons,
the use of which is incompatible with the provisions of that law.
Weapons of mass destruction having indiscriminate effects generally
cause irreparable damage among the civilian population, which must
be kept out of the fighting.

The ICRC confirms that it stands ready to fulfil the tasks entrusted
to it by the Geneva Conventions and by the Statutes of the Interna-
tional Red Cross and Red Crescent Movement and reiterates that it is
available to the parties as a neutral and independent intermediary. To
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this end it must be given access to victims of the conflict, such as pris-
oners of war and civilians, entitled to protection and assistance. It
may also be called upon to fulfil any other task requiring the services
of a neutral intermediary or which it might propose to undertake by
virtue of its right of humanitarian initiative, recognized by the commu-
nity of States.

Finally, the International Committee of the Red Cross appeals to
all the parties involved to make sure that the conditions are created
for the conflict to be resolved at the negotiating table rather than on
the battlefield" (Press release No. 1658).

3. ICRC Appeal of 1 February 1991

In a press release issued on 1 February 1901, the ICRC made the
following appeal:

"The conflict now raging in the Middle East will inevitably bring
widespread destruction, perhaps on a scale unprecedented in this part
of the world. Millions of civilians have been caught up in the violence,
without shelter or protection against occupation and bombing.
Growing numbers of combatants are falling into enemy hands.
Hundreds of thousands of ground troops — most of them young men
— are preparing to meet in a deadly confrontation. The determination
of the parties in conflict and the build-up of awesome means of
destruction are a presage of irreversible devastation. When the veil of
censorship is lifted, the full horror of the suffering inflicted on the
peoples of the region and on combatants and their families will be
revealed for all to see.

One of the most disquieting aspects of this conflict is the possibility
that the law of war, which is the expression of the most basic and
universal principles of humanity and of the dictates of the public
conscience, might be swept aside by the political, military or propa-
ganda demands of the moment.

The right to choose methods or means of warfare is not unlimited.
Weapons having indiscriminate effects and those likely to cause
disproportionate suffering and damage to the environment are prohib-
ited.

The wounded, whether civilian or military, and prisoners must
receive special consideration and protection in compliance with
specific rules which the entire international community has undertaken
to respect.
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The International Committee of the Red Cross therefore solemnly
appeals today to all belligerents, in the name of all civilian and mili-
tary victims, to have due regard for humanitarian considerations. To
show respect for the victims and treat them humanely, in the spirit of
the Geneva Conventions, is to recognize a heritage common to all
mankind and thus pave the way to reconciliation. It is also the last
chance of averting a tragedy even greater than the use of force"
(Press release No. 1659).

OUTLINE OF LEGAL ASPECTS
OF THE CONFLICT IN THE

MIDDLE EAST*

1. Definition of the conflict

The Middle East conflict is beyond any doubt an international
armed conflict as defined in Article 2 common to the Geneva Conven-
tions of 12 August 1949.

The fact that military action has been authorized by security
council resolution 678 does not affect this definition or the application
of the laws of armed conflict.

The fact that there has been no formal declaration of war does not
affect this definition either. In this respect, it may be pointed out that
the Geneva Conventions "shall apply to all cases of declared war or of
any other armed conflict which may arise between two or more of the
High Contracting Parties, even if the state of war is not recognized by
one of them" (Article 2).

The definition of the current hostilities as an international armed
conflict has not been contested by any of the belligerents.

Therefore, the laws of international armed conflict apply in the
present case.

* This outline is only a provisional analysis of the legal aspects of the Middle
East conflict and should not be considered as the official position of the International
Committee of the Red Cross.

It was drawn up at the request of several national Red Cross and Red Crescent
Societies at a meeting held on 21 January 1991 in Geneva.
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