
MISCELLANEOUS

XlVth INTERNATIONAL CONGRESS ON PENAL LAW
(Vienna, 1-7 October 1989)

International crimes and domestic criminal law

In autumn 1989 the ICRC took part in an important intellectual
event. The International Association of Penal Law, whose aims are "to
encourage exchange of ideas and close collaboration between those
who, in different countries, are concerned with the study or application
of criminal law or with research on crime and its causes, [and] to
promote theoretical and practical development of international penal
law", held the XlVth International Congress on Penal Law in Vienna
from 1 to 7 October 1989, on which occasion it also commemorated its
centenary.

About 600 people (university professors, researchers, law officers
and officials of Ministries of Justice) were present.

The agenda of the meeting comprised the following four topics:

/. The legal and practical problems posed by the difference between
criminal law and administrative penal law;

II. Criminal law and modern biomedical techniques;
III. The relations between the organization of the judiciary and

criminal procedure;
IV. International crimes and domestic criminal law.

A Round Table on organized crime was added to the programme of
the Congress.

Each of the four topics was dealt with by a separate section, which
prepared a draft resolution that was adopted in plenary session at the
end of the Congress.

Of the four topics on the agenda of the Congress, "International
crimes and domestic criminal law" was of direct interest to the ICRC.
The following text accordingly deals with the proceedings of Section IV
and their results.
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The fourth topic on the Congress agenda came under the heading of
international penal law, i.e., that part of penal law which is
internationalized by public international law. The wording of this item
of the agenda indicated that the section should pay particular attention
to the way in which domestic criminal law represses the violations
defined by the international legal system.

The ICRC had two special reasons to be interested in the treatment
of the topic of international crimes and domestic criminal law. First, it
had to make sure that war crimes were included in the concept of
international crime that the Congress was about to adopt. Secondly, as
the ICRC had been particularly concerned with national measures for
the application of international humanitarian law since the adoption of
Resolution V by the International Conference of the Red Cross held in
Geneva in 1986 (see IRRC No. 263, March-April 1988, p. 121 ff.), the
Congress provided an opportunity to sound the opinion of specialists in
penal law on the incorporation of "international" violations in the
domestic legal system, and to exchange views on the repression of
grave breaches of international humanitarian law.

Contrary to common belief, international humanitarian law is not
without procedure for punishing violations that may occur in an
international armed conflict. The procedure it prescribes for punishing
failure to respect the obligations it imposes makes the representative of
a State who is guilty of violating international humanitarian law
personally responsible under penal law. However, not all violations of
international humanitarian law entail this penal responsibility. The
Geneva Conventions of 1949 and Additional Protocol I of 1977 contain
an exhaustive list of acts that violate the rules of behaviour laid down
by international humanitarian law and that are grave breaches as defined
by those instruments. In other words, such acts are war crimes.

Grave breaches of international humanitarian law include violence to
the life and person, such as murder or torture, of anyone protected by
that law, or violations of their liberty, such as illegal detention of
civilians.

Whenever a grave breach is committed, all States Parties to the
instruments concerned are obliged to do everything possible to have the
criminal judged by a national criminal court. The State on whose
territory the criminal is must bring him before its own courts. If any
other State is more interested in prosecuting the war criminal, the State
on whose territory the criminal is shall be obliged to extradite him, in
accordance with the principle aut dedere aut judicare.
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These obligations arise when a war crime is committed. To comply
with them, national legislation has to be adopted that provides for the
repression of grave breaches under domestic law. It is therefore of the
greatest importance that national legislation shall clearly define the
elements that constitute each grave breach of international humanitarian
law, and prescribe the penalties applicable to them. Needless to say,
such measures are designed not only to repress but also to prevent war
crimes; domestic law then fulfils its dual purpose of acting as a
deterrent with respect to violations of international humanitarian law,
and making known the principal duties the latter imposes on
representatives of the State.

The obligation of adopting these measures arises as soon as the State
becomes a Party to the instruments of international humanitarian law.

As regards the various aspects of applying international
humanitarian law in domestic legal systems, the debates that took place
in Section IV on international crimes and domestic law showed that
there was full agreement between the ICRC and all the specialists in
penal law present. Thus the Resolution adopted at the end of the
proceedings stipulates that:

The States Parties to international conventions containing penal
provisions should make all necessary efforts to incorporate these
provisions into their domestic legislation.

At the present stage of the development of international criminal
law, the transformation of conventional provisions into domestic law by
a specific act of national legislation is the most appropriate method.

However, the direct application of international conventions is not
excluded if they contain provisions of a sufficiently precise character.

The most important obligation resulting from international
conventions containing penal provisions is to criminalize certain acts in
domestic law. Explicit criminalization by creating new criminal
provisions is the best method to fulfil this obligation. [...]

In doing so and as far as war crimes are concerned at least the
"grave breaches" of the Geneva Conventions should be expressly

formulated in domestic law.

Section IV's Resolution also contains a clause relating to orders
from a superior, which reads: "Justification or excuse shall only be
derived from having acted in compliance with superior order, if this
order is not manifestly illegal".
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This is certainly an important gain for the state of international law
on this question.

Lastly, the imprescriptible nature of war crimes was reaffirmed as
follows: "The special character of international crimes stricto sensu
(violation of the highest values of the international community — Ed.)
justifies that they are not subject to statutory limitation".

It will be seen from the above that the proceedings of the XlVth
International Congress on Penal Law concerning international crimes
and domestic criminal law are of great interest to anyone concerned
with the relationship between international humanitarian law and
international penal law, or who would like to see the domestic legal
system accommodate the obligations placed on the State by
international humanitarian law. Accordingly, it is very strongly to be
hoped that the work of the Congress will have the complete success it
deserves.

D.P.

Course on humanitarian law
for senior armed forces officers in South America

(Buenos Aires, 23 October - 3 November 1989)

A course on international humanitarian law for senior armed forces
officers from nine South American countries was held in Buenos Aires
from 23 October to 3 November 1989.

Organized under the auspices of the Ministry of Defence by the
International Humanitarian Law Department of the University of the
Saviour in Buenos Aires, with the participation of the ICRC, the course
was attended by 19 officers of tactical command level from Argentina,
Bolivia, Brazil, Chile, Ecuador, Peru, Paraguay, Uruguay and
Venezuela. The course had classes on theory and practical exercises,
and was based on the courses for officers given at the International
Institute of Humanitarian Law in San Remo, but adapted to regional
needs.

62


