Respect for fundamental judicial guarantees
in time of armed conflict
The part played by ICRC delegates
by Hans-Peter Gasser
"No, the author1 does not plead in court, He is present in
the courtroom, but in one of the seats (usually uncomfortable) reserved for the public. He goes there with an open
mind. He does not take sides. He looks at how justice is
rendered and at the machinery of the law, at the whole
formidable arsenal of buildings, traditions, texts, gestures,
protagonists and off-stage operators. He examines that
justice minutely. How will it behave in the dark shadow of
war?" (Translation)
Pierre Boissier
"No sentence may be passed and no penalty may be
executed ... except pursuant to a conviction pronounced by
an impartial and regularly constituted court respecting the
generally recognized principles of regular judicial procedure ..."
Protocol I, Article 75(4)

Article 75 of Protocol I additional to the Geneva Conventions 2
lays down with admirable clarity and concision that even in time of
war, or rather especially in time of war, justice must be dispassionate.
How does international humanitarian law promote this end? What can
the International Committee of the Red Cross, an independent humani1
The author, Pierre Boissier, followed trials in France after the Second World
War as an ICRC delegate. See his account in L'epee et la balance, Labor et Fides,
Geneva, 1953, from which this quotation is taken (p. 11).
2
Protocol additional to the Geneva Conventions of 12 August 1949 and relating
to the protection of victims of international armed conflicts, of 8 June 1977.
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tarian institution, do in the harsh reality of an armed conflict towards
maintaining respect for the fundamental judicial guarantees protecting
persons accused of crimes, some of them particularly abhorrent?
This article will first consider the Geneva Conventions and their
Additional Protocols in relation to judicial procedure in time of armed
conflicts. Thereafter it will examine the legal bases legitimizing international scrutiny of penal proceedings instituted against persons
protected by humanitarian law. The next and principal part of the
article will indicate how ICRC delegates appointed to monitor trials as
observers do their job. In conclusion the article will try to evaluate this
little-known aspect of the ICRC's work of protection.
To start with, here are some of the fundamental features, as laid
down in the Geneva Conventions, 3 of the system of penal repression
of breaches of international humanitarian law.
(a) There is no supranational central body for penal repression of
breaches of international humanitarian law, and no international penal
court.
(b) Penal repression of breaches of international humanitarian law
is therefore the responsibility of the States party to the Conventions.
States holding persons suspected of such breaches must take steps to
prosecute them in their own courts. If the breach is a grave breach of
any of the four Geneva Conventions or of Additional Protocol I, every
State party to that treaty is not merely entitled to prosecute the
miscreant, but is under the obligation of doing so. In the first place
this is of course the duty of the State holding the suspected offender,
which may alternatively hand him/her over for trial to another State
party interested in his/her prosecution (normally, the State of origin of
the accused person, or on whose territory the crime was committed, or
of which the victim is a national). This particular form of universal
jurisdiction, and the obligation of aut dedere aut judicare, are a new
way in which humanitarian law ensures penal repression of breaches
of its essential obligations. That new way comes close to universal
jurisdiction, even though there is no international penal court.
3
See, in the concluding provisions of the four Geneva Conventions of
12 August 1949, Articles 49 ff. of the First Convention, 50 ff. of the Second
Convention, 129 ff. of the Third Convention and 146 ff. of the Fourth Convention.
See also Protocol I, Articles 85-88.
For general information on the system of penal repression of breaches of
humanitarian law, see the Commentary on the Additional Protocols of 8 June 1977 to
the Geneva Conventions of 12 August 1949 (Eds. Y. Sandoz, Ch. Swinarski and
B. Zimmermann), ICRC, Martinus Nijhoff Publishers, Geneva, 1986 (hereinafter
Commentary on the Protocols), Introduction to Part V, Section II of Protocol I,
paras. 3398-3422, with bibliography.
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(c) Whilst applying national penal law (on substance and in procedure) the court of the State exercising its jurisdiction over a person
accused of a breach of international humanitarian law must invariably
observe certain procedural rules that are codified in the Geneva
Conventions and their Protocols.
(d) In the disturbed climate of war and its aftermath, the victorious
power is more likely to bring its defeated enemies to trial than to call
its own nationals to account. Hence the contemptuous references to
"what the victors call justice". How far are these justified? It is
certainly regrettable that the victors all too readily shut their eyes to
crimes committed by their own nationals, civilian or military; but
whilst no effort should be spared to convince belligerents that justice
is not conditional on victory, there is nothing wrong with putting a
member of a defeated army who has allegedly committed a grave
breach of humanitarian law on trial, provided that the trial is fair and
all international judicial guarantees are observed. Furthermore, States
often judge their own nationals by domestic criminal law, even for
violations of international law that may be war crimes. Although such
trials are an internal matter for the State concerned, and are not well
known abroad, they are a means of implementing international
humanitarian law.
To conclude, penal prosecution for violations of international
humanitarian law is essentially a matter for States, and is subject to
the procedural constraints imposed on them by instruments of international humanitarian law.

I. Provisions of the Geneva Conventions and of the
Protocols additional hereto, regarding penal
prosecutions
Humanitarian law does not have a single block of rules applicable
to all penal prosecutions of protected persons in enemy hands during
an armed conflict. The Conventions of 1949 set up several systems
which vary according to the category of protected persons, and the
fundamental difference in international law between international
anned conflicts and internal conflicts affects international regulation of
trials for violations of humanitarian law.
The following is a brief description of the various legal systems
concerned:
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1. Penal prosecution of prisoners of war 4
All members of the armed forces of a party to a conflict who have
committed a grave breach of the Conventions or of Protocol I must be
brought to trial by the power holding them. 5 It may alternatively hand
them over to another power if that power has made out a prima facie
case against them. 6 The Detaining Power may also prosecute persons
alleged to have committed other violations of humanitarian law. 7 In
either case the crimes punishable are those committed by prisoners of
war during internment or before capture, when the accused person was
under the jurisdiction of his own armed forces.8
The Third Convention establishes a body of rules that subjects any
penal proceedings taken against a prisoner of war by a power of which
he is not a national to international scrutiny. These essential rules are
brought together in Article 99, which stipulates that:
"No prisoner of war may be tried or sentenced for an act which is
not forbidden by the law of the Detaining Power or by international
law, in force at the time the said act was committed.
No moral or physical coercion may be exerted on a prisoner of
war in order to induce him to admit himself guilty of the act of which
he is accused.
No prisoner of war may be convicted without having had an
opportunity to present his defence and the assistance of a qualified
advocate or counsel."
Thereafter the Convention lays restrictions on imposition and
execution of the death penalty. 9 It also requires that protected persons
shall be tried by the same courts and by the same procedure as
members of the armed forces of the Detaining Power. l0 Thus all the
soldiers concerned, friendly or enemy, will in principle come before
the same judge. The Detaining Power must notify the Protecting
Power of any judicial proceedings against a protected person.'' Where
4
5
6
7
8
9
10
11
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Third Convention, Articles 82-88 and 99-108, and Protocol I, Articles 85-88.
Third Convention, Article 129, para. 2, first sentence.
Third Convention, Article 129, para. 2, second sentence, and Protocol I,
Article 88.
Third Convention, Article 129, para. 3.
Third Convention, Article 85.
Third Convention, Article 100 ff.
Third Convention, Article 84.
Third Convention, Article 104.

there is no Protecting Power, the ICRC must be notified of such
proceedings.
The new Article 75 of Protocol I fills in any gaps in the international protection of captured persons brought to trial who are refused
combatant status, such as spies, mercenaries or deserters.
2. Penal proceedings against civilians
In accordance with the general provisions of the Fourth Geneva
Convention relative to the protection of civilian persons, the present
article distinguishes between the protection granted to aliens on the
territory of a party to a conflict and that granted to residents of a territory occupied by an enemy power.
(a) Aliens on the territory of a party to a

conflictn

The short section in the Fourth Convention concerning civilian
nationals of a party to a conflict who are in the hands of the adverse
party contains no provisions relating to legal proceedings against them.
However, Article 38 of the Convention states, with one exception
irrelevant to the subject under consideration here, that "the situation of
protected persons shall continue to be regulated, in principle, by the
provisions concerning aliens in time of peace". This is the system
applicable to enemy civilians, and is primarily a matter for the
domestic law of the State bringing the protected person to trial; but it
is also governed by international obligations under bilateral or multilateral international agreements, and by customary rules on the subject.
Human rights treaties deserve special attention; the judicial guarantees
they lay down apply both to enemy civilians and to nationals of the
State concerned.
Referral to the peacetime legal system may prove unsatisfactory or
unconvincing if the Detaining Power is not bound by any treaty that
would protect accused persons charged with an offence. Protocol I
closed this gap by providing the legal guarantees contained in its
Article 75.
(b) Residents in occupied territory 13
In view of the atrocious crimes committed during the Second
World War in occupied Europe and Asia, the Diplomatic Conference
12
13

Fourth Convention, Article 38, and Protocol I, Article 75.
Fourth Convention, Articles 64-77, and Protocol I, Articles 85, 86 and
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of 1949 took particular care to bar the way to arbitrary action by an
Occupying Power. Thus Articles 64 to 77 of the Fourth Convention
define the status of protected persons against whom the Occupying
Power has taken legal action, and introduce the necessary judicial
guarantees.
To start with, Article 64 points out that the national penal legislation applicable to the territory in question remains in force after occupation, and that its courts continue to function. Residents of that territory are accordingly still subject to their own laws and to the courts
they already know. For security reasons only, the Occupying Power
may suspend, repeal or replace certain parts of those laws. It may set
up special courts to deal with breaches of its security, but the Fourth
Convention restricts their power to impose the death penalty on a
protected person. 15 Like the Third Convention (on prisoners of war),
that part of the Fourth Convention relating to penal proceedings lays
down rules of procedure which include the requirement of notifying
the Protecting Power or the ICRC. 16
(c) Penal proceedings against civilian internees 17
The Fourth Convention lays down a considerable corpus of rules
defining the position of the interned person in relation to the Detaining
Power. 18 Article 78 of that Convention authorizes the Occupying
Power to intern protected persons "for imperative reasons of security."
Thus internment is not a punishment, but a measure for the safeguard
of law and order and the security of the Detaining Power.
The section in the Fourth Convention on internment contains
provisions on penal sanctions against civilian internees. These can
relate only to offences during internment, for no person may be
interned on penal grounds.
As in the two previous cases, the judicial guarantees in Article 75
of Protocol I will, if the need arises, fill any gaps in the provisions
guaranteeing fair and equitable procedure.
14
15
16
17
18
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Fourth
Fourth
Fourth
Fourth
Fourth

Convention,
Convention,
Convention,
Convention,
Convention,

Article 64, para. 2.
Articles 66, 68 and 75.
Articles 71-75.
Articles 117, 118 and 126.
Section IV, Articles 79-135.

3. Penal proceedings in a non-international armed conflict
International law on non-international armed conflicts confines
itself to laying down a few general rules. Thus Article 3 of all four
Conventions of 1949 prohibits "the passing of sentences and the
carrying out of executions without previous judgment pronounced by a
regularly constituted court, affording all the judicial guarantees which
are recognized as indispensable by civilized peoples".
Protocol I I l 9 develops this fundamental rule. In its Article 6, entitled Penal prosecutions, it lists provisions applicable to the prosecution of persons accused of criminal offences related to the armed
conflict. The judicial guarantees codified by Protocol II closely
resemble those of Article 75 of Protocol I. Like that article, Article 6
of Protocol II is largely based on the International Covenant on Civil
and Political Rights. °
Both Article 3 of the four Conventions and Protocol II apply to all
parties to a non-international armed conflict — to the insurgents as
well as to the government forces. Consequently, the rebel party is
bound to respect the essential judicial guarantees if it proposes to
punish any person in its power.

II. Conditions of a fair trial
What is a "fair trial" — to use the term coined by an Englishspeaking country that has done much to make it meaningful? In other
words, by what standards should the procedure of a trial be assessed?
There are various texts dealing with the fundamental rights relating
to judicial procedure.
The Universal Declaration of Human Rights of 10 December 1948
led to the elaboration of international rules for the protection of human
rights, particularly the rights of accused persons. There are at present
several conventions which lend weight to judicial guarantees and lay
down procedures to guarantee respect of such rights. The most noteworthy of the universal treaties on this subject is the International
Covenant on Civil and Political Rights of 16 December 1966, which
establishes judicial guarantees that have become the accepted stan19
Protocol additional to the G e n e v a Conventions of 12 August 1949 and relating
to the protection of victims of non-international armed conflicts, of 8 June 1977.
20
Commentary
Article 6.

on the Protocols

(see Note 3 above), para. 4 5 9 7 of Protocol II,
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dard. Besides this universal treaty, various regional conventions have
set up their own system of protection of the rights of accused
persons. 22
Concurrently with the development of international protection of
human rights in penal proceedings, humanitarian law has adopted a
sizeable corpus of rules on the subject, applicable only in time of
armed conflicts. Their main features are mentioned in the first part of
this article.
The standards set by these conventions vary, but paragraph 4 of
Article 75 of Protocol I provides a succinct codification of the rules
for fair trial, and therefore for an equitable system of justice. This new
code, which has been called a "summary of the law" and a "miniConvention", 23 is based on the various international treaties, and
summarizes the essentials of a fair trial. Article 6 of Protocol II does
the same for non-international armed conflicts and codifies the judicial
guarantees applicable in time of civil war. These two provisions are a
necessary safety net for accused persons who have fallen foul of the
laws of an enemy country.
Article 75 paragraph 4 of Protocol I, and Article 6 of Protocol II,
follow closely the respective provisions of the International Covenant
on Civil and Political Rights. Thus as regards judicial guarantees the
bridge between humanitarian law and international law protecting
human rights is built on firm foundations. It is however important to
note that, unlike the guarantees contained in the human rights treaties,
the rights guaranteed by instruments of humanitarian law may not be
suspended in time of crisis. In time of armed conflicts no waiver is
therefore possible of the judicial guarantees established by the Geneva
Conventions and their Additional Protocols.
Paragraph 4 of Article 75 of Protocol I is so important that it is
given below verbatim:
"4. No sentence may be passed and no penalty may be executed
on a person found guilty of a penal offence related to the armed
conflict except pursuant to a conviction pronounced by an impartial
and regularly constituted court respecting the generally recognized
21
Article 14. Exceptions may however be made to this provision in time of
internal crisis (Covenant, Article 4).
European Convention on Human Rights, Articles 5 and 6, American
Convention on Human Rights, Article 8, and the African Charter on Human and
People's Rights, Article 7.
23
Commentary on the Protocols (see Note 3 above), para. 3007 on Protocol I,
Article 75.
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principles of regular judicial procedure, which include the following:
(a) the procedure shall provide for an accused to be informed
without delay of the particulars of the offence alleged against him and
shall afford the accused before and during his trial all necessary
rights and means of defence;
(b) no one shall be convicted of an offence except on the basis of
individual penal responsibility;
(c) no one shall be accused or convicted of a criminal offence on
account of any act or omission which did not constitute a criminal
offence under the national or international law to which he was
subject at the time when it was committed; nor shall a heavier penalty
be imposed than that which was applicable at the time when the criminal offence was committed; if, after the commission of the offence,
provision is made by law for the imposition of a lighter penalty, the
offender shall benefit thereby;
(d) anyone charged with an offence is presumed innocent until
proved guilty according to law;
(e) anyone charged with an offence shall have the right to be tried
in his presence;
(f) no one shall be compelled to testify against himself or to
confess guilt;
(g) anyone charged with an offence shall have the right to
examine, or have examined, the witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the
same conditions as witnesses against him;
(h) no one shall be prosecuted or punished by the same Party for
an offence in respect of which a final judgement acquitting or
convicting that person has been previously pronounced under the same
law and judicial procedure;
(i) anyone prosecuted for an offence shall have the right to have
the judgement pronounced publicly; and
(j) a convicted person shall be advised on conviction of his judicial
and other remedies and of the time-limits within which they may be
exercised."
To sum up, Article 75 of Protocol I codifies the basic guarantees
protecting all persons affected by international armed conflict. It leaves
intact individual systems that grant greater juridical protection to
various categories of protected persons, and therefore specifies the
minimum to be respected in all circumstances, the "minimal standard"
or "Mindeststandard".
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Article 6 of Protocol II contains the same guarantees to ensure a
fair trial in cases related to a non-international armed conflict.
An observer following, and later assessing, a trial related to an
armed conflict can therefore always refer to a catalogue of judicial
guarantees that are above discussion because they comprise the absolute minimum — a safety net for everyone.

III. Monitoring of judicial guarantees
Penal prosecution for violation of humanitarian law is justified by
the duty of States to respect the international obligations binding them,
or more precisely, the obligations imposed by international treaties. 24
The judicial authorities and courts of these States are bound to respect
the international rules whose purpose is to guarantee a fair trial to all.
Like every other legal rule, these obligations are subject to violation in
the harsh reality of an armed conflict, when even the courts are not
immune from miscarriages of justice. National juridical systems therefore provide for procedures for rectifying judicial errors. However
necessary domestic appeals procedure of this kind may be within
national frontiers, it will not suffice to guarantee respect for international obligations. There has to be a supranational monitoring procedure.
As the bodies mainly concerned are the national courts having
jurisdiction over protected persons or other persons affected by the
conflict, any monitoring system must show that it can cover the entire
judicial system. International monitoring must take into account the
particular characteristics of the bodies dispensing justice.
The following is a brief summary of the monitoring mechanisms
provided for in the Conventions and Protocol I to verify that
prescribed judicial procedure is respected.
1. The Protecting Power
In every international armed conflict the States party to the conflict
must appoint a Protecting Power. Article 8 of the first three Conventions and Article 9 of the Fourth Convention set out the principle, and
Article 5 of Protocol I lays down procedure for the appointment and
acceptance of a Protecting Power.
24

and 80.
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Article 1 of each of the Conventions of 1949, and Protocol I, Articles 1

The Protecting Power is a neutral State which, because normal
relations between two States at war with each other have ceased,
agrees to represent the interests of one party to the conflict vis-a-vis
the other party, for example by holding itself in readiness to discharge
humanitarian tasks as required by the Conventions of 1949 and
Protocol I. The Protecting Power thus facilitates respect for humanitarian law by the parties to the conflict.
The Third and Fourth Conventions assign to the Protecting Power
important duties whose purpose is to ensure that justice is done. For
example, the Protecting Power or its representatives must be informed
when proceedings are initiated against protected persons. 25 It is
required to find a counsel for the defence for an accused person who
has not already chosen such a counsel. 26 The Protecting Power is entitled to send a representative to the sessions of the court and must be
notified of the place and opening date of the trial. 27 It is entitled to be
sent the texts of all verdicts against a prisoner of war (including the
reasons for which they were delivered), or where the accused person
is a civilian, of all verdicts rendering that person liable to the death
penalty or imprisonment for two years or more. It is entitled to take
cognizance of other verdicts. 29
In practice this system has never worked well ever since the
Geneva Conventions were adopted in 1949. For example, no representative of a Protecting Power has ever attended the trial of a protected
person. It is to be hoped that this important means of international
monitoring will meet with a more favourable response in the future.
2. The International Committee of the Red Cross
Of all the substitutes for a Protecting Power30 only the ICRC has
been able to prove its worth. This paper does not propose to examine
the juridical system applicable to the ICRC as the substitute for a
Protecting Power, since the ICRC has never offered its services in that
capacity to the Parties to a conflict. In practice ICRC delegates come
into action where there are urgent humanitarian needs caused by an
25

Third Convention, Article 104, and Fourth Convention, Article 7 1 , para. 2.
Third Convention, Article 105, and Fourth Convention, Article 7 2 , para. 2.
27
Third Convention, Article 105, para. 5, and Fourth Convention, Article 7 4 ,
para. 1.
2S
Third Convention, Article 107.
29
Fourth Convention, Article 7 4 , para. 2.
"' First, Second and Third Conventions, Article 10, a n d Fourth Convention,
Article 11.
26
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armed conflict or similar situation. The ICRC can then discharge all
the duties of the Protecting Power provided they are humanitarian
ones. Article 9 of the First, Second and Third Conventions and
Article 10 of the Fourth Convention recognize that the ICRC has a
right of initiative circumscribed only by the borderline between
humanitarian and non-humanitarian activities, and it is beyond question that even-handed justice for protected persons is in the highest
degree a humanitarian aim.
Unlike the activities of a Protecting Power, ICRC activity does not
stop short at international armed conflicts. It extends to internal
conflicts and even to situations of internal strife that do not reach the
intensity of a non-international armed conflict and are therefore not
subject to humanitarian law. 31 In all such situations, too, ICRC delegates can inquire into the course of justice.
Since 1949 ICRC delegates have only on exceptional occasions
monitored penal proceedings against protected persons. They have for
example attended the trials of residents of the territories occupied by
Israel, and later monitored the penal proceedings instituted by the Iraqi
authorities against Iranian prisoners of war. Lastly, after the liberation
of Kuwait from Iraqi occupation, the ICRC monitored the trials of
many persons accused of collaborating with the Iraqi occupying forces.
Let us now look at the duties of an ICRC delegate in the courtroom.

IV. ICRC delegates as observers at trials of protected
persons
ICRC delegates are usually sent to the authorities of a country
engaged in armed conflict, either with the armed forces of another
State or with insurgents within its borders. The main duties of the
delegates are to visit places of detention, put detainees in touch with
their families and distribute relief supplies. Trials are probably the last
thing they have in mind.
31
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See "ICRC protection and assistance activities in situations not covered by
international humanitarian law" in International Review of the Red Cross
(IRRC), No. 262, January-February 1988, pp. 9-37, and Statutes of the
International Red Cross and Red Crescent Movement, Article 5, paras. 2.d)
and 3.

Nevertheless Article 126 of the Third Convention and Article
143 of the Fourth Convention state (in similar terms) that ICRC delegates (like representatives of the Protecting Power) "shall have
permission to go to all places where protected persons are, particularly to places of internment, detention and work". Although courtrooms are not mentioned in either of those articles, they are one of the
"places where protected persons are", and ICRC delegates have therefore to follow, inter alia, judicial developments in the country to
which they are posted. With all their various duties they will of course
always have to be selective about what they do. Naturally enough,
they give priority to more urgent tasks and more pressing needs of
greater humanitarian importance, and this may delay their attendance
in court.
More often still, delegates will not have to wonder whether to
spend part of their time in court. In all too many States engaged in
armed conflict it is not left to the courts to sentence the guilty and
acquit the innocent. All too often, what is wrongly called "summary
justice" is rife and unbridled in theatres of war.
But, supposing a delegate is called upon to investigate penal procedure in the country of assignment, this paper will now try to describe
the problems that may arise and give a tentative reply to possible
questions.
1. The duties of an observer 32
The purpose of such duties is to ensure that all accused persons are
given a fair trial with all the judicial guarantees granted them by international law. In case of need the delegate must make representations
to the competent authorities so that the international standards regulating judicial proceedings are respected.
That general description of the delegate's duties may be amplified
under the following headings:
•
•

taking cognizance of the juridical basis of verdicts and proceedings;
following individual trials in order to form an impression of the
extent to which judicial guarantees are respected at each stage of
the proceedings;
There is little literature on this activity, but the following excellent
introductions to the subject may be consulted: Pierre Boissier, L'epee et la
balance, op. cit., (see Note 1 above), and David Weissbrodt, "International
Trial Observer", in Stanford Journal of International Law, 1982, pp. 27-121.
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•

emphasizing to all the persons taking part in penal proceedings that
the accused person must be given a fair trial and that his/her
elementary rights must be guaranteed;

•

making clear to the authorities that the international community
wants to see penal proceedings against aliens in their power properly conducted;

•

giving moral support to accused persons and their supporters (such
as their families, witnesses and counsel for the defence);

•

reporting on every trial monitored or on penal proceedings as a
whole.

Obviously, it is no part of an observer's job to take an active part
in proceedings. ICRC observers sit in the courtroom, witness what
goes on, observe it and take notes. Just being there matters. Therefore
a delegate must be noticed, must be seen and identified as the ICRC
representative from start to finish of the proceedings.
ICRC delegates have a wide range of duties in an armed conflict
situation, but attending trials is unlike their other duties for several
reasons. First of all, observers, as the name implies, follow the
proceedings but cannot influence them in any personal, direct immediate way. If judges grossly exceed their prerogative at a trial ICRC
delegates cannot rise to their feet and hasten to defend the accused, as
they would normally and spontaneously do elsewhere, for example in
a POW camp or prison or occupied territory. Judicial procedure is far
too formal for immediate representations, however justified they may
appear to be for humanitarian reasons.
Nevertheless observers are not condemned to idleness. Far from it.
As will be seen below, they can contact all the persons taking part in
the course of justice, and in this way make known their position,
which is that of the Geneva Conventions. It need not be a disadvantage that such contacts are made outside the actual judicial proceedings.
Quite apart from these representations, the whole proceedings are
certainly influenced by the mere fact that an ICRC delegate wearing
the emblem of the red cross on a white ground is in the courtroom; an
observer impresses people, even without saying anything. And such is
the prestige of the ICRC that the competent authorities are going to
read the delegate's final report very carefully.
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2. Qualifications required by observers
Delegates who have to monitor trials must be qualified lawyers
with practical experience as a judge, clerk of the court, or barrister. It
is important that observers should know the ins and outs of judicial
procedure through practical experience as a law officer or barrister and
not only in theory. Their contacts with officials of the court will be all
the easier for this.
ICRC delegates (who are Swiss nationals) must therefore be
familiar with the penal procedures of continental Europe (and other
jurisdictions which have taken these as a model). Two salient features
of this model are: first, a judicial enquiry by an investigating magistrate who questions witnesses and compiles other evidence, and
second, that much of the procedure is in writing. It is nevertheless
important that delegates should also have some knowledge of the other
major judicial system, the Anglo-Saxon one adopted by many Third
World countries. In this system the entire proceedings take place in the
presence of the judge in the courtroom, and evidence must be introduced into the proceedings in the presence of the judge. There is a
great difference between the two systems, and delegates must be aware
of it if they are to understand the trial.
Apart from this general knowledge, delegates cannot be expected
to be experts on the penal legislation and procedure applicable in the
country to which they are posted. They will be able to familiarize
themselves with this in the course of their work.
Whether the ideal observer at a trial should be an illustrious
personality, such as a judge or barrister of international reputation, or
alternatively a run-of-the-mill ICRC delegate who knows his/her job
inside-out and is a competent jurist, will depend on the particular trial.
If it follows a cut-and-dried procedure that is likely to turn it into a
cause celebre a famous personality may have to be appointed; but
where, as is more usual ICRC practice, a large number of trials —
some important, some less so — have to be monitored, only a "professional" delegate, meaning a permanent member of an ICRC delegation, will be willing to do the job. This is by no means a cheap
"ersatz"; for, when all is said and done, the respect inspired by an
observer depends on the institution that observer represents; and in this
case it is the ICRC.
It is very desirable that observers should understand and speak the
language of the country; otherwise they must be accompanied by an
interpreter chosen by themselves, who should preferably be a member
or employee of the local ICRC delegation (a national of the host
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country may be subjected to all kinds of intolerable pressure). To
facilitate contacts with the authorities, and with judges and other officials, the interpreter should preferably be an expatriate member of the
ICRC delegation.
3. Choosing what trials to monitor
As already stated, the ICRC may send an observer to monitor a
single trial of special interest for any reason, for example, that of a
prisoner of war for war crimes, or of a well-known person from an
occupied territory.
More often, however, the ICRC has to monitor trials in a country
involved in a conflict, or suffering from serious internal dissension, in
which it already carries out protection duties such as visiting places of
detention, tracing missing persons, or operating in occupied territory.
Observing trials is then only one of the delegation's many duties, and
it is quite usual for delegates to attend many or all of the trials, in
some cases over a long period. Most probably, too, accused persons
already known to them from prison visits will ask delegates to monitor
their trials.
ICRC delegates may find that at the opening sessions of a trial the
courtroom will be crowded with observers and media representatives.
But by the time the tenth trial takes place the delegate will certainly be
the only outsider present. One of the ICRC's strong points — and it
must remain so — is the continuity it maintains in its work. This is
possible only because attendance at trials is part of a local delegation's
normal activities.
Being on the spot, a delegate will soon be able to discern which
cases particularly deserve attention. It is perfectly legitimate — and,
indeed, good — to follow "routine" cases too, for the extent to which
justice is being done is also revealed by day-to-day observation. And
behind each trial is a human being who has a right to the delegate's
attention.
4. Contacts
Delegates monitoring a trial will have to have contacts with the
various people involved in or influencing it. Each of these contacts
will be different. It may be useful to say a few words about them.
The easiest but most sensitive relations are with the judges. The
most important feature of an observer's functions is total independence
of any external authority. Therefore, fearing perhaps to be accused of
taking upon themselves the right to influence the trial (and even judge
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the judges!), observers feel some unease about calling on judges to
talk to them about the trial they are conducting. This is a difficulty to
be overcome — by tactful, adroit and diplomatic handling, for delegates must never give the impression that they are trying to put pressure on the judges. The approach to a judge is often made easy by the
latter's personality, qualities and distinction, so that the interview may
be a memorable occasion for the delegate.
In the first place, contact with the judges will give delegates an
opportunity of introducing themselves and making their duties known.
This is very important; the members of the court are entitled to know
why an ICRC representative wearing the emblem of the red cross on a
white ground is in the courtroom. The delegate will then be able to
talk about the Geneva Conventions and their judicial provisions applicable to the trial under way. This is one way of reminding the judges
of the international standards they must always respect. Also, one or
another of the judges may possibly want to know a little more about
humanitarian law or the ICRC's work. This is a splendid opportunity
for dissemination among an especially important audience.
If the opportunity arises the delegate may ask a few questions to
clarify a point of law, for example on the competence of the court, the
law applicable to the trial, and the right of appeal, if any, against the
verdict. It is advisable not to insist too much with queries about the
trial taking place. The time for this may come later.
The initial interview with the judges may take place either before
the trial begins, or when a hearing is suspended and the judges withdraw to their chambers to which the public are not admitted; the delegate should therefore leave his visiting card with the secretary of the
court or with the usher.
The interview with the public prosecutor should be conducted in
the same way as the interview with the judges.
The delegate will naturally be particularly concerned with the
accused person, who would normally know of the ICRC through one
of its visits to the place of detention. That is the difference between
the ICRC representative and the other observers present in court. They
are interested only in the trial itself, whereas the ICRC looks at the
whole daily life of a person deprived of liberty, from arrest to detention after being sentenced. A delegate will be well rewarded by a
smile or a sign of recognition from the defendant, even if they have
not met before and the delegate is recognized only as a member of the
organization that visited the defendant in prison. If the law allows, the
delegate will try to have a few words with the defendant, simply as a
friendly gesture to show that he/she is not alone in the world.
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After the hearing the delegate should report the identity of the
defendant to the other members of the ICRC delegation so that they
take the next available opportunity of visiting the prisoner at the place
of detention. This is especially important once the verdict is rendered.
The counsel who is looking after the accused person's interests
may appear to be the closest ally of the delegate following the trial.
Clearly, therefore, the delegate should get to know the counsel for the
defence. This contact will often enable him to get useful information
on the conduct of trials, court practice in such cases, the personality of
the judges, the facts of the case, and so on.
It also helps to meet lawyers elsewhere than in the courtroom — in
their office, where their comments may be rather different. But the
functions of the counsel for the defence are not those of an observer at
a trial. An observer must always be absolutely neutral, and so may not
come out unreservedly on the side of the defendant.
A contact with the Ministry of Justice or the Attorney Generals
Department may be useful for the exchange of information.
There are also the other observers who will be of interest to ICRC
delegates. If the case is of political interest governments may well
send observers to the trial, normally a diplomat from their local
embassy, or a consular agent. These governmental representatives will
not always be perfectly neutral or impartial, especially if their government decides to defend one side, but it will always be useful to
contact them to learn more about local conditions or about the trial.
They will often know more about it than a delegate fresh from
Geneva.
Non-governmental organizations such as the International Commission of Jurists, or the international Secretariat of Amnesty International
or Human Rights Watch, may also send representatives to monitor a
trial. Unlike the ICRC these institutions are international non-governmental organizations (NGOs). Contact with their representatives will
be almost automatic and may be a useful source of all kinds of information. Obviously the ICRC delegates must keep the distance their
duty of confidentiality requires, always holding a little aloof - not in
order to prove that the ICRC is superior to anyone else, but to emphasize that the ICRC's job and theirs are different. Each institution's best
hope of success lies in recognizing that the others have different terms
of reference and different strengths.
If a cause celebre is being heard, media representatives will flock
to the law courts and cluster in and around the courtroom. How should
ICRC delegates react when the newsmen's cameras are focused on
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them and journalists bombard them with questions on the case, on why
they are there and what the ICRC's attitude is to the trial?
The first thing to be remembered is that ICRC delegates report to
the authorities of the parties to a conflict, not to the public through the
media. ICRC experience has shown that the confidential approach is
better able to persuade a government that the demands made on it are
well founded, and so to ensure that representations and recommendations get results. Only as a last resort and after careful thought will the
ICRC appeal to world opinion. 33
In accordance with instructions, therefore, ICRC delegates must
confine themselves to talking to the media about the ICRC's mandate
and explaining why it has sent a representative to attend the court.
Delegates must explain clearly why they cannot comment on the trial,
adding if possible some general information on ICRC activities in that
country, and so taking advantage of this opportunity of telling the
media more about what the Red Cross does. In exchange for this open
attitude the media will often give delegates information of use to them
in their work. Furthermore, it is the duty of delegates to read national
and international newspapers daily for the invaluable information they
often contain.
To sum up, contact between delegates and the media is perfectly
desirable. It is good if the newspapers mention that an ICRC representative is attending the trials of protected persons, and if television
reports show the ICRC delegate at work in the courtroom. It is also a
good means of dissemination based on a specific event.

V. Final report to the authorities
The observer's presence in the courtroom is important, but not an
end in itself. The authorities have to be informed of the delegate's
observations and the conclusions he/she has drawn from them.
During their informal contacts with the judges, and with the public
prosecutor or representatives of the Ministry of Justice or Attorney
General's Department, delegates will always find an opportunity of
conveying first impressions by remarks made "off the cuff, immediately after the event and when interest is at its height.
-' See ICRC's internal guidelines on this subject in "Action by the International
Committee of the Red Cross in the event of breaches of international humanitarian
law", in IRRC, No. 221, March-April 1981, pp. 76-83.
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In accordance with its traditional policy the ICRC sends a written
report to the authorities containing its representative's conclusions and
recommendations for measures to be taken. The report may cover a
single case or a whole series of trials, according to circumstances. The
ICRC normally sends it through diplomatic channels, with copies for
direct distribution to the authorities concerned.

VI. Some practical advice
1. Court hearings in camera
If certain conditions (required by domestic law) are satisfied, the
court may decide to meet in camera, that is, in the presence of the
public prosecutor, the defendant and the counsel for the defence only,
the public being barred from the hearing. It may, for example, take
this decision so as not to reveal secret information or documents, or to
conceal the identity of witnesses. What should the ICRC delegate who
is following a trial as an observer do then — try to force entrance to
the closed session?
The delegate's duties require him/her to form an opinion on the
proceedings as a whole. Delegates must therefore press the court to
allow them to be present at all its sessions, confidential and non-confidential. They may if necessary give an undertaking to the court that
the ICRC will not make use of any observations made by delegates at
hearings held in camera except in its reports to the authorities of that
State. If delegates are not allowed to be present at sessions held in
camera, they will specify this in their report on the trial.
2. Notification of trials
Before they can follow any trial delegates have to obtain a certain
amount of information. They have to know the court, the place and
date of the first hearing, the defendant's full name and the charges
brought. Ideally, they will already have been supplied with a copy of
the indictment, a note of the facts and a statement of the penal provisions invoked in the indictment. They will doubtless also want to
know the verdict and the court's reasons for it, and must therefore
always ask to be sent a copy of the verdicts delivered by the court.
As already stated, the Detaining Power must notify the Protecting
Power that proceedings are being instituted, if the defendant is a
protected person under the Third Convention (a prisoner of war) or
Fourth Convention (a civilian). Similarly, if the ICRC is acting as a
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substitute for a Protecting Power it is ipso facto entitled to be supplied
with the necessary information. If no spontaneous notification is given,
delegates must do their best to get the information they need for their
work from the authorities administering the court, the Ministry of
Justice or other competent body. They must at the same time try to get
a copy of the relevant laws, such as the Penal Code and any special
laws against security offences. Any texts on the organization of the
courts and their procedure will also be of interest to them.
Experience shows that it may not be easy to get this information
from the judicial authorities. It is clear that courts are not in the habit
of welcoming people who are not law officers. Delegates will need
tact and perseverance to get what they want. Information given by
lawyers may fill in gaps and encourage the authorities to give delegates the required information direct.
3. Delegates in the courtroom
ICRC delegates must see and be seen, whether they are at work in
the law courts or elsewhere. They must therefore find a seat in court
that allows them to see and be seen, preferably among the public (who
are also there to observe) and not anywhere privileged or specially
reserved for them. There must never be any doubt that an ICRC delegate is not a member of the court, but has come to the courtroom as
an independent observer. ICRC delegates must always wear the
emblem identifying them as such and, by the same token, as neutral
and impartial observers.
Observers may find monitoring a trial a wearisome business in the
long run, because they are not entitled to intervene in the procedure
that is going on in front of them. They can best signal to those taking
part in the trial and to the public that the ICRC delegate is following
the trial with unremitting interest by taking notes regularly.

VII. Concluding remarks
The right to fair trial is one of the most elementary human rights.
"Everyone charged with a penal offence has the right to be presumed
innocent until proved guilty according to law in a public trial at which
he has had all the guarantees necessary for his defence."34 It is the
responsibility of the organs of justice to give that right full effect. This
34

Universal Declaration of Human Rights, Article 11, para. 1.
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is often more difficult in an armed conflict situation, when many
particularly shocking crimes are committed and feelings run much
higher than in peacetime.
The presence in the courtroom of a representative of an international institution that is universally recognized as neutral and impartial
may help to guarantee that accused persons are given impartial trial.
An ICRC delegate who follows judicial proceedings as an observer is
thus helping to achieve the lofty aim that international humanitarian
law has set itself, namely to safeguard human dignity in time of armed
conflict.
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