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1. INTRODUCTION
Side by side with aspirations for universal peace, efforts to limit the
effects of war have been made throughout all of history and in all of
the world's great civilizations. Such efforts, however, have primarily
taken the form of religious or moral precepts; although treaties were in
fact concluded, they were limited in scope.
It would therefore be wrong to assert that the Geneva Convention
of 22 August 1864 was the first manifestation of an intention to establish
humanitarian limits to the conduct of war, but it is correct to regard it
as the starting point for modern international humanitarian law, characterized by the evolution of conventions open to all States and of principles
apt to achieve universal acceptance.
Between 1864 and 1980, there was a considerable development of
international humanitarian law — along two lines: namely to provide
protection for more and more categories of victims of armed conflicts
and to increasingly restrict the right of belligerents to choose means of
injuring the enemy. It is mainly the development of rules relating to
the latter objective that we shall consider in this article.
International humanitarian law has also evolved with respect to its
applicability, the monitoring of its application, sanctions and reparations
provided for in the case of violations. This evolution will be examined
as well.
The limited scope of this study permits us to consider only texts
which are, or have been, in effect. We shall not therefore discuss abor131

tive projects nor those which did not enter into force.1 Likewise, we
shall not take up the outcome of conferences by private bodies,' even
though they may have played an important role in the history of international humanitarian law.
It seems essential in this Introduction to identify the status of
international humanitarian law in the framework of international
public law in general. We could not, indeed, deal with the problem of
reparations for unlawful damage under international humanitarian
law without awareness of what its status is.

In 1864, war was accepted, in accord with the famous formula of
Clausewitz, as "the continuation of politics by other means". It was
only in our own century that the idea slowly gained ground that war
should be avoided by all possible means, and finally that it should be
forbidden.
In this connection, the formal ban on acts of aggression and other
breaches of peace in the Charter of the United Nations marked a turning
point in the history of international humanitarian law. It should even
have meant the end of this branch of international law. Indeed, the
International Law Commission was acting quite logically when it
refused at the beginning of its activities to deal with the subject.1
It became apparent very soon however that the UN, for lack of
agreement among the major powers, was not capable of ensuring the
application of the Charter on this point — and hence guaranteeing the
1
We have in mind, for example, a draft declaration on the laws and customs of
war adopted at the Brussels Conference of 1874, which never went into effect; a
treaty concerning the use of submarines and asphyxiating gases in time of war, signed
at Washington on 6 February 1922, which also did not go into effect; rules on
control of radiotelegraphy in wartime and on aerial warfare, adopted at The Hague
in 1922 by an intergovernmental commission of jurists, but not followed up by governments; projects discussed at the Disarmament Conference of 1932-1934.
2
In this connection, The Manual on the Laws of War on Land (1880), published
by the Institute of International Law and the Manual (1913) issued by the
same Institute on the Laws of Naval War governing relations between belligerents
deserve detailed study.
3
The Commission expressed itself as follows: "War having been outlawed, the
regulation of its conduct has ceased to be relevant... If the Commission, at the
very beginning of its task, were to undertake this study, public opinion might interpret
its action as showing lack of confidence in the efficiency of the means at the disposal
of the United Nations for maintaining peace". (Yearbook of the International Law
Commission, 1949, p. 281).
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security of States. The States, in turn, recognized the situation and
acknowledged the need not only to maintain international humanitarian
law but to develop it. It was in this context that the Four Geneva
Conventions of 12 August 1949, which stand today as the pillars of
international humanitarian law, were adopted.
The special position in which international humanitarian law thus
found itself — as a kind of subsidiary law, an ultimate recourse when
the barrier of the UN Charter failed to restrain violence between States —
did not fundamentally alter its objectives. These have always been to
attenuate certain effects of conflicts — especially violence without
military justification — and at no time to prevent war. This modesty
in its objectives was explicable in 1864 by the fact that no one then
disputed the legitimacy of war; it is justifiable today because international humanitarian law cannot be construed as a substitute for
that part of international law which forbids resort to force. The supposition that States can be prevented from using force — once they have
decided to do so in the face of the ban imposed by the UN Charter — by
rules so strict concerning the conduct of hostilities that they would
virtually prevent the Fighting — would proceed from a very dangerous
delusion and in no time at all would discredit the whole of international
humanitarian law. The only chance for the survival of this law depends
upon its meeting a humanitarian need, without seriously impeding
military operations and without making politically unacceptable
demands.
It is essential to bear this fundamental element in mind when we
consider the question of unlawful damages and redress for them under
the terms of international humanitarian law.
II. TREATY PROVISIONS
1. The Geneva Convention of 22 August 1864

This "Convention for the Amelioration of the Condition of the
Wounded in Armies in the Field" was designed to protect a specific
category of victims, military personnel wounded on the battlefield. To
enable medical personnel and means of transport to provide effective
aid to those wounded and sick, the Convention specified that they be
respected and protected during hostilities.
But, apart from that restriction, the Convention imposed no limitation upon the conduct of hostilities. Nor did it have any rules concerning possible violations, sanctions or reparations.
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2. The Declaration of St. Petersburg, 11 December 1868
This declaration was the relatively meagre outcome of a conference
whose ambition had been to regulate armed conflicts in a much more
comprehensvie manner. It is nevertheless of great interest, not so much
because of its substantive clause — concerned only with forbidding
the use of "any projectile of a weight below 400 grams which is either
explosive or charged with fulminating or inflammable substances" — but
because of its preamble. The parties to the declaration considered that
"the only legitimate purpose which the States should pursue during the
war is to weaken the military forces of the enemy", and "for that purpose
it is sufficient to put the largest possible number of men hors de combat";
that "this purpose would be exceeded by the use of weapons which
would needlessly aggravate the suffering of the men put hors de combat
or render their deaths inevitable".
It is clearly implied by these considerations that civilians should not
be attacked under any circumstances. With respect to weapons whose
use was implicitly forbidden, the only reference was to those which were
too cruel to use upon the combatants. Indiscriminate weapons, dangerous to civilians by their very nature, were not a cause for concern in 1868.
Only seventeen States, some of which no longer exist as States,
were bound by the Declaration of St. Petersburg, the scope of which
was exceedingly limited by the fact that it contained a "si omnes" clause.4
It is generally accepted however that the Declaration — at least
its preamble s — is an integral part of international customary law and
for this reason is binding upon the international community as a whole.
It will be noted, on the other hand, that the Declaration of St. Petersburg contains no rule concerning repression of or reparation for possible
violations.
3. The Hague Conferences of 1899 and 1907
The "International Peace Conferences" at The Hague in 1899 and
1907 had the ambitious aim of dealing with all the problems of maintaining peace, on the one hand, and the problems of war, on the other
hand.
* The commitment by signatories would "cease to be compulsory from the moment
when, in a war between contracting or acceding parties, a non-contracting party or
a non-acceding party shall join one of the belligerents".
6
On this subject, see, inter alia, Henri Meyrowitz: Reflexions on the Centenary
of the Declaration of Saint-Petersburg, in International Review of the Red Cross,
December 1968, p. 611; James M. Spaight: Air Power and War Rights, London, 1942,
p. 198; Yves Sandoz: Des artnes interdites en droit de la guerre, Geneva, pp. 20-21.
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First of all, the question was one of avoiding war, insofar as possible,
which gave rise to the Convention for the Pacific Settlement of International Disputes, adopted in 1899 and 1907. Resort to peaceful procedures for settling differences, especially by arbitration, was only
recommended, however, and was not imposed. Thus, the possibility
of resort to arms was not discarded. Nevertheless, attempts were made
to formalize, more and more, the beginning of hostilities and to limit
excesses committed in the course of conflicts. Hence, a convention
concerning the opening of hostilities was adopted in 1907 and the
Convention Concerning the Laws and Customs of War on Land was
adopted in 1899 and reiterated, with some amendments, in 1907. The
latter Convention, and the famous Regulations annexed to it, have
played an important role since, until the adoption of the Protocols
additional to the Geneva Conventions in 1977, they were the only
fundamental instruments of reference with respect to restrictions on the
conduct of hostilities.
In addition, various other conventions adopted at the Hague Peace
Conferences set restrictions on the conduct of hostilities, notably the
Declaration to Prohibit the Launching of Projectiles and Explosives
from Balloons and Other New Methods of Similar Nature, adopted in
1899 and 1907, setting forth the principle — unhappily not respected
thereafter — of a total prohibition of aerial bombing; the Declaration
concerning the prohibition of using projectiles the sole object of which
is the diffusion of asphyxiating or deleterious gases (this Declaration,
adopted in 1899 and 1907, was not respected in the 1914-1918 war, not
being binding because it too contained a "si omnes" clause, which was not
fulfilled in that conflict. It was subsequently taken up again and further
developed, notably in the Geneva Protocol of 17 June 1925); the Declaration concerning the prohibition of using bullets which expand or
flatten easily in the human body — originally known as dum-dum
bullets — was also adopted in 1899 and 1907, and is now a recognized
part of international customary law.
Yet another convention which is of interest in relation to this study
regulates the laying of automatic submarine contact mines, adopted
in 1907. As indicated in its preamble, the object of this Convention was
"to ensure, as far as possible, to peaceful navigation the security to
which it is entitled, despite the existence of war". To assure this, mines
and torpedoes must be under the control of those who place or discharge
them and must be so constructed that they become harmless if those
using them should lose such control. The Convention also requires
that dangerous areas be identified and that after the war, those using
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them should co-operate in a common effort by removing mines laid in
the vicinity ot their own territory and by reporting to formerly adverse
parties the location of mines which have been laid along their coasts.
We have in this Convention three essential principles designed to
provide protection for civilian populations, namely: these populations
should not be affected by the hostilities; the weapons used must have
specific objectives and must not be used without discrimination; the
parties to a conflict, at the end of hostilities, must co-operate to prevent
any subsequent civilian injuries. This convention, of course, is concerned only with the particular subject of submarine contact mines and
is also limited in scope by the fact that it too has a "si omnes" clause.
However, if the question of mines is dealt with only in the context of
naval warfare, it is because the problem at that time presented itself
acutely only within that context. It is the approach to the subject which
is of special concern to us: it manifests concerns quite similar to those
prevailing, from 1974 to 1977, at the Diplomatic Conference on International Humanitarian Law.6
A further aspect of the Hague Peace Conferences deserves mention.
On the occasion of the revision in 1907 of the Convention Concerning
the Laws and Customs of War on Land, a new article, Article 3, was
introduced, reading as follows: "A belligerent party which violates
the provisions of the said Regulations ' shall, if the case demands, be
liable to pay compensation. It shall be responsible for all acts committed
by persons forming part of its armed forces". This stand is different
than that of the Geneva Convention of 1906: the text does not deal
with penal repression which is left to the discretion of governments.
The provision was nevertheless a novel one for its time. To suggest, even
implicitly, that governments might violate their treaty obligations was
just "not done". In fact, it was only on the ground that violations
might be committed without the knowledge of governments, or against
their will, that the proposal leading to this new article was presented.
We give, below, our own English translation of the French version of
a long quotation from the speech by the German delegate, author of
the proposal, clarifying the meaning to be attached to the article:

'This condensed title, used throughout this paper, stands for: The Diplomatic
Conference on the Reaffirmation and Development of International Humanitarian
Law applicable in Armed Conflicts.
7
This refers to the Regulations Concerning the Laws and Customs of War on Land,
annexed to the Convention.
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"I need hardly say that I would not cast doubt on the good faith
of governments. Indeed, a provision on the infringement of treaty
stipulations relating to obligations of which the discharge depends on
governments alone would be unseemly. The case in point is different...
These provisions must be equally applied by officers, non-commissioned
officers and other ranks... Under the circumstances, we must consider
the consequences of possible violations of the provisions of the Regulations. It is a principle of private law that whoever, by an act contrary
to law, wilfully or by negligence, interferes with the rights of others,
shall indemnify them for damage caused. This principle is equally
applicable in the law of nations and certainly in the cases involved
here. However, we cannot limit ourselves to acceptance of the theory
of "subjective fault", according to which the State can be held liable
only if it is established that it was negligent or failed to exercise control.
The most frequent case will be one in which negligence cannot be attributed to the government itself. If, in that case, the persons injured as
a result of an infringement of the Regulations could not demand reparation from the government and were compelled to take proceedings
against the guilty officer or soldier, they would more often than not be
deprived of the right to obtain the indemnity owing to them. We believe,
therefore, that, for any unlawful act by members of the armed forces
contravening the Regulations, responsibility lies with their government."8
Lastly, it may be noted that a substantial part of the Conventions
adopted at The Hague has become part of international customary
law. This is particularly true of the rules set forth in the Regulations
Concerning the Laws and Customs of War, which the International
Military Tribunal at Nuremberg stated to be "recognized by all civilized
nations and... regarded by them as being declaratory of the laws and
customs of war"."
4. The Geneva Convention of 6 July 1906

This Convention, the full title of which is the "Geneva Convention
of July 6, 1906, for the Amelioration of the Condition of the Wounded
and Sick in Armies in the Field", which develops the Convention of
1864, contains two articles concerning the suppression of abuses and
8
Actes et documents de la deuxiime Conference Internationale de la Paix, The
Hague, Imprimerie Nationale, 1907, vol. Ill, p. 145.
• On this subject, see the Commentary on the Fourth Geneva Convention of 12
August 1949, published under the direction of Jean Pictet, Geneva, 1956, pp. 50-51.
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infringements. These consist only of orders to governments whose
legislation is not adequate to adopt measures necessary to prevent
abuses of the Red Cross emblem, at all times, and, in wartime, necessary
to suppress the worst infractions of the Convention. This leaves the
matter on a purely internal basis and there is no question of international
penal measures, nor even of an obligation to make reparations for
injuries caused to the adversary by the commission of violations of
the Convention.
5. The Geneva Protocol of June 17,1925

The subject of this Protocol was discussed at the Conference for the
control of international trade in weapons, munitions and war material,
at Geneva, May-June, 1925.
The conference did not accomplish the purpose for which it was
convoked, control over the international trade in armaments, and the
only thing it did accomplish — unanimous ratification of the Protocol
of June 17, 1925 — had no connection with that purpose. This, however,
was not a negligible contribution to international humanitarian law.
The Protocol of June 17, 1925 refers at the beginning of its preamble
to "the use in war of asphyxiating, poisonous or other gases and of all
analogous liquids, materials or devices," affirming that such use "has
been justly condemned by the general opinion of the civilized world."
One might therefore think that this part on the Protocol is merely
recalling the existence of an international customary rule. The terms
used do not indicate clearly however whether they constitute a formal
and imperative interdiction, deriving from jus cogens. In compararison,
it is interesting to note the clearer language used in Article 171 of the
Versailles Peace Treaty signed at the end of the First World War, on
28 June 1919: "The use of asphyxiating, poisonous or other gases and
of all similar liquids, substances or procedures being prohibited..." We
might also recall, despite their limited scope, the Declaration adopted
at the Hague Conferences of 1899 and 1907 forbidding the use of projectiles whose only purpose was to spread asphyxiating or poisonous
gases. But, even if we acknowledge that imperative customary law
existed, it certainly did not, in 1925, cover anything but "first use", as
evidenced by the reservation made by many States at the time of signing
the Protocol, that it would cease to be obligatory with regard to a State
if, in a conflict, that State or its allies did not respect its prohibitions.
The Protocol does not merely confirm and emphasize an existing ban
on poison gases; it goes on to prohibit the use of "bacteriological methods
of warfare", which had hitherto been ignored by international law.
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Even though biological and chemical war is not totally outlawed,
since the ban applies only to "first use", and furthermore is only formally
applicable vis-a-vis States which are also signatories to the Protocol,
an important step was nevertheless taken in 1925 by such an international prohibition against a whole method of warfare which had
shown itself to be extremely murderous in 1914-1918. On the other
hand, the brief 1925 Protocol had nothing to say about any possible
violation, providing neither for sanctions nor for reparations.
6. The Geneva Conventions of 27 July 1929

These are the Convention for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field, and the Convention relative to the Treatment of Prisoners of War: the former
developed and replaced the Convention of 6 July 1906; the latter supplemented Chapter II of the Hague Regulations concerning the Laws
and Customs of War on Land.10
These Conventions sought to provide effective legal protection to
two specific categories of persons and contained no direct restrictions
concerning the conduct of hostilities. They are, however, of interest in
connection with this study with respect to their applicability and the
system they provided for control over their application and repression
of violations.
Unlike the Hague Conventions considered above, they had no
"si omnes"11 clause of the kind which rendered application of the Hague
Conventions so uncertain. Both of the 1929 Geneva Conventions specified, "If, in time of war, a belligerent is not a party to the Convention,
its provisions shall, nevertheless, be binding as between all the belligerents who are parties thereto".12 This constituted a very important
advance in the adaptability and wider applicability of international
humanitarian law.
The system for repressing abuses and infractions contained in the
Convention on the wounded and sick differed hardly at all from that
provided in the 1906 Convention. On the other hand an important new
element was added, the duty of instituting an investigation, at the
request of a belligerent, concerning any alleged violation of the Convention.18 The procedure for such an enquiry, however, was not defined,
10

See Article 89 of the Convention.
See note 4 p. 134 above.
12
See Articles 25 and 82, respectively, of these Conventions.
18
See Article 30 of this Convention.
11
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but was left to be "decided between the interested parties," which
obviously reduced the practical effect of such an article. In terms of
principle, however, this constituted the first step toward recognition of
the fact that respect for the treaty obligations of a party to a conflict
could, under certain conditions, be verified by a body not dependent
upon that party.
The Convention relative to the treatment of prisoners of war has
an innovation of a similar nature. Although this does not have any
provisions concerning repression of abuses or infractions or possible
enquiries, it devotes a section to the organization of control.14 This
introduced into international humanitarian law the system of protecting Powers, that is to say neutral Powers responsible for defending
in a conflict the humanitarian interests of a belligerent on territory
controlled by the other belligerent. The Convention provided the
possibility for representatives of the protecting Powers to go to any
place where prisoners of war are detained and to talk to them without
witnesses. It also provided for a mediatory role for the protecting
Powers in case of disagreement between the belligerents about the
application of the Convention. Furthermore, it mentions that the
International Committee of the Red Cross, with the consent of the
belligerents, may perform humanitarian work for the benefit of prisoners
of war.
7. The Geneva Conventions of 12 August 1949

These widely known Conventions constitute the basis for present-day
international humanitarian law. They are now binding upon 151 States
and many of their provisions have become part and parcel of international customary law. Being mainly concerned wirh protecting
various categories of persons during armed conflicts, they do not impose
major restrictions upon the conduct of hostilities. They are of interest,
however, like the 1929 Conventions, for the system adopted, in provisions which for the most part are common to all four Conventions,
with respect to applicability, control, repression of violations and reparation of damages.
We noted above that the 1929 Conventions contained provisions
giving greaterflexibilityto their applicability than had earlier conventions
in international humanitarian law. A further step in this direction was
taken in the Conventions of 1949. Not only are they applicable between
14
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Part VIII, Execution of the Convention, Section II, Articles 86 to 88.

the parties to a conflict who are specifically bound by them, even if
there are belligerent parties who are not so bound, but it is sufficient for
such a power to "accept and apply" the provisions of the Conventions
to oblige the others to apply the Conventions in relation to that power
(see Article 2, common to the four Conventions). It is also noteworthy
that the forbidding of reprisals against protected persons, already
mentioned in the 1929 Convention relative to the treatment of prisoners
of war, is clearly specified in the four 1949 Conventions. This provides
a vital guarantee for protected persons.
Another very important innovation was introduced into the 1949
Conventions. Until they came into effect, international humanitarian
law had been applicable only in international conflicts. Article 3,
common to all four of the 1949 Conventions, set forth certain essential
rules to be applied by the parties even in internal conflicts. This constituted an incursion by international humanitarian law into a domain
which had hitherto been strictly circumscribed by the bounds of national
sovereignty.
With regard to control, the system of protecting Powers, introduced
in the 1929 Convention relative to prisoners of war, was developed in
the four 1949 Conventions, along with mention of the right of initiative
of the International Committee of the Red Cross (see Articles 8 to 11 of
the first three Conventions and 9 to 12 of the fourth). In addition, the
possibility of opening an enquiry at the request of a belligerent, provided
for in Article 30 of the 1929 Convention on the wounded and sick, was
also developed in the four Conventions, in Articles 52, 53, 132 andl49,
respectively.
The question of the repression of abuses and infractions is dealt with
in a relatively thoroughgoing manner in the 1949 Conventions. A
distinction is made between grave breaches — which are enumerated —
and other infractions. The obligation is specified that each party to the
Conventions must search for persons alleged to have committed grave
breaches and impose penal sanctions if they are found guilty by its own
courts, or turn them over for judgement "to another High Contracting
Party concerned, provided such High Contracting Party has made out
a prima facie case" (Articles 49, 50, 129 and 146, respectively). On the
other hand, the Parties are required only to "take measures necessary
for the suppression" of infractions other than the grave breaches specified. It is up to them alone to decide if they wish to provide for imposition of penal sanctions for these other infractions.
We recognize that this system has as its starting point the idea that
the various governments earnestly wish to apply the Conventions and
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it is therefore a matter for them of suppressing acts of which they are
unaware or acts committed in violation of orders. Cases in which there
is a political desire by a government to violate provisions of the Conventions are not foreseen in those Conventions. One might regret this
state of affairs, but we must recognize that it is entirely consistent with
the present international system, which depends above all on the good
faith of governments. States may recognize as compulsory the jurisdiction of the International Court of Justice, notably on legal disputes
relating to the nature or extent of reparations for breach of an international agreement (Article 36, Paragraph 2 of the Statute of the International Court of Justice). However, it is precisely because they usually
do not agree to subject themselves to such a compulsory jurisdiction
that States still resort to force and international humanitarian law
continues to be necessary. It could only be Utopian to expect that States
would agree in advance to submit to obligatory judgements of an international tribunal.
One article in each of the Conventions (51, 52, 131 and 148, respectively) specifies the direct liability of the parties for the commission
of grave breaches. This article was inspired by Article 3 of the Fourth
Hague Convention of 1907, referred to above (see p. 136 above).
The existence of this article in the Geneva Conventions is explainable
because it is to be interpreted not in penal terms but rather in terms
of liability for the reparation for damages. Since the persons wronged
do not possess an international legal personality, they are unable to
institute an action against a State whose soldiers (or other agents) have
committed a grave breach, and they do not usually have the material
means needed to search for the persons responsible for it. It is essential
therefore that this question of reparations be settled between States.
The interests of the victims of wrongs must be represented by the government upon which they depend, and if the injury is recognized, it is the
government of the person who committed the infraction which is responsible for the necessary reparation. If this government should then take
action against the perpetrator — whom it is obliged in any event to seek
out and prosecute under penal law — that is up to the government
alone.
It is therefore not a question in this article of taking action against
the governments themselves, but of establishing the principles for a
procedure making possible effective reparation for injuries. We must
recognize, at the same time, that only injuries resulting from grave
breaches are involved. Reparations for other injuries must be dealt
with under the general rules of relevant international law.
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Another purpose of this article is to differentiate, in peace treaties
or other agreements signed after conclusion of hostilities, between
reparations for damage resulting from violations of international humanitarian law and reparations due in connection with responsibilies relating
to the causes of the conflict. In other words, since the victor does in fact
usually impose his will upon the vanquished — even though these terms
may nowadays be somewhat relative — the aim of the article is to
"prevent the defeated party from being compelled... to abandon all
claims due for infractions committed by persons in the service of the
victor".16
8. The Hague Convention of 14 May 1954 for the Protection of Cultural
Property in the Event of Armed Conflict

This Convention does not impose any direct restrictions on the
conduct of hostilities, except that which requires the cultural property,
buildings and transport which it specifically covers to be spared. Its
field of application is patterned upon that of the Geneva Conventions
(see Article 18). One of its articles (Article 19), inspired by Article 3
common to the Geneva Conventions, applies to conflicts not of an
international character. The co-operation of Protecting Powers is
provided for in the execution of the Convention (Article 21), but no
details are given on this subject, which implicity refers to the system
of the Geneva Conventions. One short article is devoted to sanctions
(Article 28), which reads as follows: "The High Contracting Parties
undertake to take, within the framework of their ordinary criminal
jurisdiction, all necessary steps to prosecute and impose penal or disciplinary sanctions upon those persons, of whatever nationality, who
commit or order to be committed a breach of the present Convention."
There is accordingly an obligation to compel respect for the Convention by suppressing infractions by disciplinary or penal sanctions,
but no international jurisdiction is provided for and no provision is
made for extradition.
The problem of reparations for injuries is not dealt with as a whole.
One provision concerning it, however, in respect to a particular aspect,
is contained in the Protocol, also adopted at The Hague on 14 May 1954
on the same subject. Specifying that the Parties are obligated, at the end
of hostilities, to return cultural property which they may have exported
from territory they occupied during the conflict, the Protocol states in
15
Commentary on the First Geneva Convention of 12 August 1949, published under
the direction of Jean Pictet, ICRC, Geneva, 1952 p. 373.
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Article 4 that they shall pay an indemnity to "holders in good faith"
of such property when it is returned.
9. Protocols of 8 June 1977 additional to the Geneva Conventions

The Geneva Conventions essentially serve to protect the victims of
armed conflicts who are at the mercy of or in the hands of the adverse
party. The second World War, however, and the armed conflicts which
took place thereafter showed the need to protect civilian populations
as a whole against the effects of hostilities, especially against aerial
bombardment. It was primarily to cover this point that work was begun
which resulted in the adoption of these Protocols in 1977. In the course
of this work, it quickly became apparent that it was only increasing
regulation of the conduct of hostilities that this general protection
could be improved. The distinction between rules designed to protect
victims and those intended to regulate the conduct of hostilities thus
became an artificial one, and the 1977 Protocols contained rules belonging
to both categories.
Thus, while supplementing the Geneva Conventions of 1949, the
Protocols also contain rules on the conduct of hostilities, a question
which had been neglected since the start of the century. The Protocols
reaffirm the principles and rules set forth at The Hague in 1899 and
1907 and supplement them with rules testifying to present-day concerns
— such as protection of the environment. Even though the means
available to armies for making war in 1900 had no common measure
with those at hand today, the rules adopted at the turn of the century
are still surprisingly relevant.
The fundamental principle is the following: "The right of the Parties
to the conflict to choose methods or means of warfare is not unlimited"
(Protocol I, Article 35, Paragraph 1). Several rules give reality to this
principle, in particular the one stating that, "It is prohibited to employ
weapons, projectiles and material and methods of warfare of a nature
to cause superfluous injury (Article 35, Paragraph 2) and "methods or
means of warfare which are intended, or may be expected, to cause
widespread, long-term and severe damage to the natural environment"
(Article 35, Paragraph 3).
There was also ready agreement on the fact that civilians as such,
in the same way as civilian objects, must not be attacked. However,
absolute protection for civilians could be achieved only by eliminating
war, which, as we have seen, cannot be achieved by international humanitarian law (see above, pp. 132-3). The heart of the problem of protecting
civilians is to know to what extent it is possible to prevent civilian
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injuries through "incidents" — that is to say accidental events — which
inevitably occur in the course of attacks on military objectives. Various
rules have been formulated in this connection, stipulating, for instance
the obligation to do everything possible to verify that the objective of
a planned attack is in fact of a military nature; to "take all feasible
precautions in the choice of means and methods of attack with a view
to avoiding, and in any event to minimizing," civilian injury; and — most
difficult to assess in practical terms — to "refrain from deciding to
launch any attack which may be expected to cause incidental loss of
civilian life, injury to civilians... which would be excessive in relation to
the concrete and direct military advantage anticipated" (Protocol I,
Article 57). There is also a prohibition, except under specified conditions, against attacking "works or installations containing dangerous
forces," such as hydraulic dams and nuclear generators (Protocol I,
Article 56).
A number of these rules mention methods and means of warfare
whose use is totally forbidden or simply restricted, but none of them
specify precisely what weapons they cover. Several delegates to the
Diplomatic Conference on International Humanitarian Law considered
that these rules lost much of their efficacy if they were not completed by
specific prohibitions and limitations with respect to certain weapons.
An ad hoc Commission was accordingly created by the Diplomatic
Conference, whose work was facilitated by the meeting of two conferences
of government experts organized by the ICRC in 1974 and 1976. It
was agreed to consider only conventional weapons. This meant the
exclusion of the ABC weapons (atomic, biological and chemical). The
reason for this exclusion derived from the great strategic importance
of these weapons. To forbid them in international humanitarian law
would have had profound effects upon the worldwide balance of forces.
For this reason, the States considered that the problem of ABC weapons
could only be dealt with in the overall framework of disarmament.
Despite this restriction, certain delegations expressed the belief that
specific rules concerning various weapons did not belong in the Protocols,
and the Conference finally gave up the idea of introducing them. It did
recommend, however, that a conference of governments should be
convoked in 1979 at the latest with a view to reaching "agreements on
prohibitions or restrictions on the use of specific conventional weapons"
and "agreement on a mechanism for the review of any such agreements
and for the consideration of proposals for further such agreements"
(Resolution 22). We shall refer below to this conference, which led, on
10 October 1980, to the adoption of a convention and three protocols.
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Before doing so, it is advisable to consider the 1977 Protocols in
some further detail, with respect to applicability, control, repression of
infractions and reparation for injuries.
As to applicability, Protocol I, which supplements the four Geneva
Conventions, follows their pattern of application. Moreover, it adds
the possibility, unknown in the Conventions, for both the whole of the
Conventions and Protocol I to be applicable in wars of liberation.
Protocol II, supplementing Article 3 common to the Geneva Conventions,
is applicable in non-international armed conflicts, though its range of
application appears to be somewhat more restrictive than that of
Article 3. In common with Article 3, it is automatically applicable as
soon as the conditions exist for its application on the territory of a
contracting party, without awaiting any kind of declaration by the
"dissident" party, who is presumed to be bound by it.
With regard to control, Protocol I strengthens the system of Protecting Powers and of their possible substitute, as provided for in the
Conventions and which, it must be recognized, has not operated well
up to the present. It seeks to make the system automatic (Article 5)
and also provides (in Article 90) for the establishment of an International
Fact-Finding Commission, competent to investigate alleged grave
breaches of the Geneva Conventions or of Protocol I and to "facilitate,
through its good offices, the restoration of an attitude of respect for the
Conventions and this Protocol". The States which become parties to
the Protocol, however, are free to choose whether to accept the competence of the Commission, which is only to be created after acceptance
by twenty contracting parties. The present situation is hardly encouraging; of the 22 States which are now parties to the Protocol, only
four — Sweden, Finland, Norway and Switzerland — have so far
recognized the competence of the Commission.
Protocol II, like Article 3 of the Conventions, has no provision for
control (or on repression of infractions and reparation for injuries),
which is explicable by the non-international character of the conflicts
covered by this instrument.
The provisions of Protocol I relating to the repression of infractions,
are based on the system embodied in the Conventions, but develop and
strengthen that system. As in the Conventions, there is an obligation
to stop all infractions and to repress all grave infractions. The list of
grave breaches specified in the Conventions is augmented in the Protocol (Article 85).
These grave breaches include "making the civilian population or
individual civilians the object of attack", and "launching an indis146

criminate attack affecting the civilian populations or civilian objects"
which does not respect the principles of proportionality set forth in
Article 57, Paragraph 2 (a), iii, of the Protocol (see above, p. 145). The
Protocol also clearly specifies that failure to act when under a duty to
do so can also constitute a grave breach (Article 86) and contains provisions concerning the responsibility of commanders to take all necessary measures to prevent the commission of infractions (Article 87). The
principle of mutual assistance by the parties in criminal prosecutions
is also set forth (Article 88), as is that of co-operation with the United
Nations with regard to grave breaches (89).
With respect to reparations for damages, a brief article, Number 91,
was introduced into the Protocol, stating, "A party to the conflict which
violates the provisions of the Conventions or of this Protocol shall,
if the case demands, be liable to pay compensation. It shall be responsible for all acts committed by persons forming part of its armed
forces." This article is by no means of negligible interest. It had not
been included in the ICRC draft which, on this point, trusted to the
system in the Conventions; it was introduced by Commission I of the
Conference on International Humanitarian Law on the basis of a proposal initially put forward by three delegations. As compared to the
article common to the Conventions the new article in the Protocol
represents progress inasmuch as it does not confine itself to responsibility
for grave breaches. It is nevertheless somewhat vague and the words
"if the case demands", in particular leave room for controversy. In
addition, responsibility appears to be limited to acts committed by
persons who are members of the armed forces of the party in question.
In this connection, however, it is worthy of note that at the time the
article was adopted a delegate made the point that it did not exclude
responsibility for any cases not covered by it. As an example the delegate
mentioned that "a State was responsible for all acts committed by its
bodies and not only for acts committed by persons forming part of its
armed forces".18 In short, this article is important because of the principle which it reaffirms and develops, but it gives no guidance for the
practical application of this principle.
10. Conventions of 10 October 1980 on Prohibitions or Restrictions on
the Use of Certain Conventional Weapons

As noted above (see p. 145), the Diplomatic Conference on International Humanitarian Law had recommended in its Resolution 22
11
Official Record of the Diplomatic Conference on International Humanitarian Law,
Vol. VI, p. 344 (CDDH/SR. 46, par. 23).
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the Convocation of a conference of governments on prohibitions or
restrictions on the use of specific conventional weapons. Accordingly,
the United Nations Conference on Prohibitions or Restrictions of Use
of Certain Conventional Weapons which may be deemed to be Excessively Injurious or to have Indiscriminate Effects, after two preparatory
meetings, took place from 10 to 28 Septembre 1979 and 15 September
to 10 October 1980. It adopted a Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons and three Protocols
namely: the Protocol on Non-Detectable Fragments (Protocol I), the
Protocol on Prohibitions or Restrictions on the Use of Mines, BoobyTraps and Other Devices (Protocol II) and a Protocol on Prohibitions
or Restrictions on the Use of Incendiary Weapons (Protocol III). Opened
for signature on 10 April 1981 for a period of 12 months, the Convention was to enter into effect only after 20 States had subscribed to it.
Texts adopted by consensus, however, have a certain value from the
the very day of their adoption, and this is especially true for the conventions embodying international humanitarian law. It would seem
shocking indeed if a State, after recognizing the indiscriminate or particularly cruel character of a method or means of combat in an international conference were subsequently to use such a method or means
and attempt to justify its act by legal arguments. A proposal was in
fact made with a view to making these instruments effective before they
formally entered into force."
The Convention provided a simple procedure for amendment,
through conferences practically every ten years at least (inasmuch as
after that lapse of time a single State may require the depositary to
convene a conference), and more frequently if a majority of the States
parties request a conference. Such conferences will be able to revise
the Convention and the existing Protocols and also adopt new Protocols,
covering other categories of weapons.
On the other hand, no provision was made for control, repression
of infractions and reparations for injuries. Even though the Convention
is not undisputably bound to Protocol I of 1977, it seems legitimate to
consider that the Convention and the three Protocols of 10 October 1980
do in fact supplement that Protocol, and hence to apply its rules on
control, repression of infractions and reparations. For example, it
17

Draft Resolution A/Conf. 95/L. 6, asking all States not bound by the Convention
of 10 October 1980 and engaged in an armed conflict to notify the Secretary-General
of the United Nations that in the conflict they will apply the Convention and one or
more of the protocols annexed to it vis-a-vis all other parties to the conflict which accept
and discharge the same obligations.
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could be considered that the prohibition against using incendiary
weapons against military objectives located within concentrations of
civilians, contained in the 1980 Protocol III, is covered by the general
rule in Protocol I of 1977 requiring combatants to "refrain from deciding to launch any attack which may be expected to cause incidental
loss of civilian life, injury to civilians, damage to civilian objects...
which would be excessive in relation to the concrete and direct military
advantage anticipated" (Article 57, 2 a, iii). If we accept this point of
view, the Protecting Powers to be appointed under the terms of the
Protocol could be called upon to ensure respect for this rule (Article 5,
paragraph 1); to the extent that the competence of the International
Fact-Finding Commission is recognized, the Commission could be
charged with carrying out an enquiry (Article 90); such an attack should
be repressed as a grave breach of 1977 Protocol I (Article 85, 3 b) and
lastly the payment of indemnities should be considered under the terms
of Article 91.
This question, however, has not been fully clarified. First of all,
it is not impossible for a State to be bound by the 1980 Convention and
Protocols without being a party to 1977 Protocol I and it would be
unrealistic to attempt to apply the provisions of that Protocol to such a
State, even though, on some points, it does no more than affirm or develop the "Law of the Hague" which has generally come to be recognized
as customary law (see above, p. 137). It would be a mistake in any event
to consider the 1980 Protocols as constituting no more than "interpretations" of the general rules of Protocol I of 1977. Such an attitude,
which would make it possible to regard the Protocols of 1980 as automatically applicable to the States which are parties to Protocol I of
1977, would certainly be wrong. The long negotiations which led to
the Protocols of 1980 do not justify treating them as a mere "interpretation" of previously existing rules and any a posteriori judgement
based only upon them could certainly not be legally sustained. It is
nonetheless difficult to dismiss the work leading to the 1980 Convention
and Protocols as an important element in determining the exact substance of some of the provisions of Protocol I of 1977, and only future
experience will enable us to ascertain, with some degree of precision,
the relation between these instruments.
Below, we shall review the three Protocols which now supplement
the Convention, briefly in the case of the case of the first and third,
somewhat more extensively for the second, which is the most interesting
in relation to this study. We must stress that each of the Protocols
must be read in the context of the Convention, of which the general
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provisions (scope, signatures, ratification, accession, denunciation,
entry into force, revisions, amendments, etc.) form the basis of the
Protocols.
11. Protocol of 10 October 1980 on Non-Detectable Fragments (Protocol I)

The very concise text of this Protocol reads as follows: "It is prohibited to use any weapon the primary effect of which is to injure by
fragments which in the human body escape detection by X-rays." Such
weapons have been very little (or never) used up to the present time. The
Protocol thus has no immediate importance, but it constitutes a ban for
the future. It is the expression, in a particular case, of the principle that
the purpose of a weapon must not be to prevent the care and healing
of the wounds it causes.
12. Protocol of 10 October 1980 on Prohibitions or Restrictions on the
Use of Mines, Booby Traps and Other Devices (Procotol IT)

The purpose of this Protocol is to reduce as much as possible the
civilian losses and damages caused by the weapons which are its subject.
It is concerned with a very real problem: a considerable number of
civilians are killed or maimed by mines during and after armed hostilities. It refers only to weapons used on land — and specifically excludes
"anti-ship mines at sea or in inland waterways" (see Article 1).
General restrictions are set forth first (Article 3), which are valid
for all the weapons covered by the Protocol. They apply specifically
to mines, booby traps and other devices, the general rules in Protocol I
of 1977, namely the absolute prohibition against attacks on civilians,
and against indiscriminate attacks—especially if the "incidental" civilian
losses and injuries would be "excessive in relation to the concrete and
direct military advantage anticipated." They also demand all possible
precautions to spare civilians.
Three subdivisions are then made, the first covering particularly
perfidious devices, the second mines which are remotely delivered and
the third mines other than those remotely delivered, booby traps and
other devices.
Agreement was reached on a total prohibition of particularly
perfidious devices (Article 6), especially those "in the form of an apparently harmless portable object which is specifically designed and
constructed to contain explosive material and to detonate when it is
disturbed or approached" as well as those attached to various persons,
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animals, signs, places or objects particularly likely to attract — and
hence to kill or wound — civilians. After all, have we not indeed seen
such traps attached to children's toys ?
Remotely controlled mines, defined as mines "delivered by artillery,
rocket, mortar or similar means or dropped from an aircraft" (Article 2,
paragraph 1) also deserve to be treated separately. Since it is difficult
to place them with precision, there is a correspondingly great risk that
they could injure civilians. It was impossible to prohibit such mines
completely, in view of their military importance, but their usage was
admitted only in zones constituting military objectives or containing
such objectives and if their location could be accurately recorded or if
they contained a neutralizing mechanism and could be rendered harmless
after fulfilling their military purpose.
Mines placed directly, booby traps which are not totally forbidden
and "other devices" (which are defined as "manually-emplaced munitions and devices designed to kill, injure or damage and which are
actuated by remote control or automatically after a lapse of time"
— Article 2, paragraph 3), are forbidden where civilians are concentrated
unless a combat is taking place or appears to be imminent.
Even under these circumstances, these weapons can only be used
in the close vicinity of a military objective belonging to or under the
the control of an adverse party, or, when they are placed elsewhere, if
measures are taken to protect the civilian population from their effects,
by placing sentries, posting signs, providing fences, etc.
The location of pre-planned minefields and zones for boody traps
must be recorded. Such recording shall also be made insofar as possible
for other minefields and booby trap zones put in place in conformity
with the provisions of the Protocol. A technical annex sets forth the
principles for such recording.
Immediately after the cessation of active hostilities, the parties
should in general exchange information concerning minefields and
booby traps so that they can be rendered harmless to the civilian population (Article 7).
One article deals with the protection of United Nations missions
(Article 8) and the final article of the Protocol proposes the principle
of international co-operation for the clearing of mine fields, and the
removal of mines and booby traps (Article 9). This article reads as
follows:
"After the cessation of active hostilities, the parties shall endeavour
to reach agreement, both among themselves and, where appropriate,
with other States and with international organizations, on the provision
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of information and technical and material assistance — including, in
appropriate circumstances, joint operations — necessary to remove
or otherwise render ineffective minefields, mines and booby traps placed
in position during the conflict."
Even though the rule is not stated in particularly forceful terms
(the parties shall endeavour to reach agreement), its inclusion in the
Protocol may be regarded as a success.
13. Protocol on Prohibitions or Restrictions on the Use of Incendiary
Weapons (Protocol EDO

This Protocol is important because it not only forbids the use of
incendiary weapons against civilians as such but also against mihtary
objectives located within concentrations of civilians. This prohibition
is absolute with respect to air attacks, a fact which constitutes a great
step forward in the protection of civilians, for the risks of "incidental"
civihan losses in incendiary air attacks against military objectives are
obviously very great, as evidenced by numerous past events.

III. CONCLUSIONS
Modern international humanitarian law, during its still brief history,
has been mainly oriented toward protection of victims of war who are
at the mercy or in the power of their enemies. Various rules have nevertheless been adopted, in particular in the Hague Conferences of 1899
and 1907, to set limits also to methods of warfare. The desire to protect
civilian populations as a whole against the effects of war, fully justified
by the evolution of armed conflicts, rendered necessary the reaffirmation
and development of those rules. This was done in the Protocols of
8 June 1977 additional to the Geneva Conventions. The Convention
of 10 October 1980 and the three Protocols annexed to it, banning or
restricting the use of certain specific weapons, are a logical sequel to the
rules contained in the 1977 Protocols. Concerning mines and booby
traps in particular, the principle is that they must not cause more than
the fewest possible civilian deaths and injuries, during and after hostilities. To achieve this international co-operation is necessary.
With the Protocols of 1977 and the instruments adopted in 1980,
it appears that international humanitarian law has attained the limit
of its possibilities. True, the use of some weapons could probably be
still further restricted and other weapons could perhaps be added to the
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three categories covered by the Protocols of 1980, but so far as its principles are concerned, international humanitarian law could hardly
develop any further without "preventing" armed conflicts from taking
place at all, which is not its function as we observed in the introduction
to this study. The proportions of the conflicts now going on, and above
all of the potential conflicts which threaten us all, in view of the weapons
now in the hands of the States, makes it obvious that we must exert
unceasing efforts, going beyond attitudes and gestures which have
become routine, in order that the principle of non-resort to force, set
forth in the United Nations Charter, may at last be truly applied. It is
clear, however, that such efforts cannot take place within the limited
ambit of international humanitarian law.
While it has virtually reached the limit of its possibilities so far as
its content is concerned, international humanitarian law has made
considerable advances with respect to its applicability. Today, 151
States are formally bound by the Geneva Conventions and a number
of the principles of international humanitarian law are now regarded
as a part of international customary law. The characterization of
different types of conflict nevertheless complicates the application of
many of the provisions of international humanitarian law. If we look
forward to further progress, we shall have to seek it through a broader
recognition of the applicability of the essential standards of international
humanitarian law from the moment that armed hostilities begin, no
matter how those hostilities may be classified.
Even when the applicability of international humanitarian law is
recognized, its practical implementation often remains uncertain.
Although no rule on control and sanctions were laid down in the earlier
instruments of international humanitarian law, provisions have subsequently been introduced to settle such matters. Despite all this,
however, we are still dependent upon the good will of States, and the
creation of a judicial authority which can impose upon them its decisions
with respect to the interpretation and application of international
humanitarian law is a Utopian ideal inasmuch as it is precisely the lack
of such an authority, recognized by the States for the entire body of
international public law, which impels States to resort to force, thus
justifying and necessitating the existence of international humanitarian
law.
The principle of international co-operation after the end of armed
hostilities, to prevent damage by certain means of warfare which
continue to be dangerous, is not yet highly developed in international
humanitarian law. Such co-operation has, nevertheless, been dealt
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with in the context in which it appeared most important, namely the
disposal of mines and booby traps. A rule on this question was set
forth as early as 1907 in the Convention relating to the use of automatic
underwater contact mines and it reappears in the Protocol II of 1980.
Even though it is still formulated in a manner which is not legally
enforceable, it appears essential that it should in fact be applied after
armed hostilities have ceased, in keeping with the general principle
of humanity and for the resumption of normal relations between
former belligerents.
Reparation for damage caused by violations of international humanitarian law is also treated rather timidly in that law. This is not surprising,
since the law should, naturally, concern itself mainly with setting forth
the urgent rules applicable during hostilities and, for the most part,
not be concerned with what happens after hostilities are over and relations between the former belligerents have been resumed. "Keeping
the books" on human suffering, after the fighting is over, is not really
a part of its role. Some provisions do nevertheless touch on this problem
in general terms. This is mainly an attempt to make sure, during negotiation of an overall settlement of the conflict, that attention will not
be given only to discussing responsibility for the conflict, while forgetting all about the violations which occurred in the course of the fighting. Victims of violations of international humanitarian law have the
right to be indemnified, whether they belong to a State which committed
an aggression or a State which was the victim of an aggression. Even
if it is the winner in a just cause, a State is responsible for paying the
indemnities it owes. Even though it is extremely difficult to apply in
practice, this principle is clear and fair. It gives weight to international
humanitarian law.
However, we cannot ignore the fact that the whole of this law depends
upon the good faith of the parties in conflict, and on the common interest
in applying humanitarian standards which are of benefit to all the
victims. Rather than to the legal means at hand, it is therefore to the
good will of States that we must appeal, at the end of a conflict, to
settle questions of co-operation and indemnities.
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