Human rights relating to spiritual assistance
as embodied in the Geneva Conventions of 1949
by Jean-Luc Hiebel

Spiritual assistance in the 1949 Geneva Conventions
Within the general right of spiritual assistance there is a distinction
between the right to receive assistance and the right to give it. These
rights are based on the right of religious freedom.
If they are to be exercised, these rights necessitate means—hence the
right to aid—and agents—hence the rights of relief societies.
1. The right to receive spiritual assistance

Spiritual assistance as embodied in the Geneva Conventions is
conceived as being provided by specialized workers to those in need of
help, that is, the persons protected by the Conventions. Protected persons
have a right to receive such help.
This right is clearly formulated in the following:
First Convention, Art. 6 (para. 1), 7, 10, 17, 18 (para. 4), 28 (para. 1,
2, 4), 47;
Second Convention, Art. 6 (para. 1), 7, 10, 20 (para. 2), 37, 48;
Third Convention, Art. 6 (para. 1), 7, 10, 33 (para.l, 4), 34, 35, 37, 72
(para. 1, 2), 108 (para. 3), 120 (para. 4), 127;
Fourth Convention, Art. 7 (para. 1), 8, 10, 23, 38 (point 3), 50 (para. 3),
58, 76 (para. 3), 86, 130 (para. 1), 139.
In these various articles, the wording varies: "spiritual needs" and
"religious ministration", "articles of a religious character", "articles

required for religious needs". Only in the Fourth Convention, Articles 38
(point 3) and 58 (para. 1), do we find the words "spiritual assistance".
The terminology seems to have been made more precise in the drafting
of the Fourth Convention. It is noticeable, moreover, that the wording
stresses humanitarian necessity, which to some extent obscures the
"human rights" nature of spiritual assistance.
Article 3 common to the four Geneva Conventions of 1949, and the
only article applicable to conflicts not of an international character, is
too concise to form a real basis for the right to spiritual assistance in
this type of conflict. But the humane treatment which it prescribes as a
minimum standard does not exclude spiritual rights in the widest interpretation.
The right to spiritual assistance receives more precise guarantees in
the case of international conflicts. However, it is regrettable that this
right is not explicitly mentioned in the general definitions concerning
the protection, treatment and care of persons protected by the Conventions.1
The Third and Fourth Conventions contain the largest number of
provisions concerning the right to spiritual assistance, because "captivity
often resulted in a more intense religious life, which enabled prisoners
to endure their lack of freedom more easily".2
The fact remains that the provisions on spiritual assistance are usually
couched differently from those on medical assistance. Comparison of
Articles 56 and 58 of the Fourth Convention is illuminating in this
respect. The terms qualifying the obligations of the Contracting States
are less peremptory and therefore more equivocal in the provisions
relating to spiritual assistance: the words "permit", "accept" or "facilitate" give more latitude than the expression "ensuring and maintaining".
The much-emphasized pragmatism of the Geneva Conventions is
again confirmed in the provisions concerning distinctive and specific
aspects of the right to receive spiritual assistance.
The texts of the First Convention, Article 17; Second Convention,
Article 20 (para. 2); Third Convention, Article 120 (para. 4); and Fourth
Convention, Article 130 (para. 1), establish a person's right to be buried
according to the rites of his religion. This right is not absolute, since
it is accompanied by an important reservation: "if possible". J. S. Pictet
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has the following comment on the reservation: "Certain religions
prescribe rites which it may sometimes be difficult to observe, as for
example, the sacrifice of an animal or the use of some rare ingredient".1
Others, like Pictet, may find it regrettable that the text of the Second
Convention, Article 20 (para. 2), merely refers to the provisions of the
First Convention. Burial at sea is the current practice, indicated in
paragraph 1 of the same article, without any mention of religious rites.
The texts of the Third Convention, Article 72 (paragraph 1) and
Fourth Convention, Articles 23 (paragraph 1) and 58 (paragraph 2)
establish the right of prisoners of war and civilian internees to receive
items intended to meet their religious needs. The mention of objects for
religious worship recalls the frequent insistence on the cultural aspects
of spiritual assistance. On the other hand, the fact that spiritual assistance
properly so called is associated with intellectual or artistic assistance
in these articles opens up the prospect of a broader concept of spiritual
assistance.
The texts of the Third Convention, Article 43 (paragraph 2) and
Fourth Convention, Article 86, recognize the right of prisoners of war
to " adequate premises... where religious services may be held " and the
right of civilian internees to "premises suitable for the holding of their
religious services". It is not necessary for the premises placed at the
disposal of religious communities to be reserved exclusively for religious
uses. It is enough if appropriate arrangements are made whenever
necessary for the purpose. The premises must be "suitable", that is,
"sufficiently large, clean and so constructed as to provide adequate
accommodation for those who attend the services".2 In fact, this requirement of a consecrated area is prominent only in certain faiths, those whose
representatives made their voices heard in the conferences preparatory
to the 1949 Conference. It must be borne in mind that all the religious
organizations that studied the drafts of the Conventions 8 stemmed from
the same Judeo-Christian tradition. Other important creeds—Buddhism,
Hinduism, Islam—were not consulted when the texts were drafted.
The absence of these religious groups may be partly explained by the

1
J. S. Pictet, Geneva Convention for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field, Commentary I, Geneva, 1952, p. 179.
* J. S. Pictet, Geneva Convention relative to the Treatment of Prisoners of War,
Commentary III, Geneva, 1950, pp. 228, 229.
8
They were the World Young Women's Christian Association, World Alliance
of Young Men's Christian Associations, Caritas Internationalis, World Jewish Congress, World Council of Churches, World's Student Christian Federation, Pax Romana,
Catholic Relief, and War Relief of National Catholic Welfare Conference.

sway which the great western religions had at that period, corresponding
to the political importance of the countries in which they had developed.
It is nevertheless true that the provisons of the 1949 Conventions relating
to premises in which religious services could be held represent an advance
in comparison with the 1929 Conventions.
2. The right to provide spiritual assistance

The right to provide spiritual assistance to the victims of conflicts is
not in thefirstplace a right reserved to specialized personnel. Any person
present at the conflict has, within the limitations of certain restrictive
clauses, the right and sometimes even the duty, to give help to the victims.
In its broadest sense, this right is one which any member of the population capable of helping the victims may claim. Spiritual assistance
should here be considered as a form of relief.
It must be recognized that the 1949 Geneva Conventions almost
completely ignore this right. Of the first two Conventions, only the
First Convention, Article 18 (paragraph 1 and 2) contains provisions
that truly protect it. Even so, the result is small: "The military authorities
may appeal to the charity of the inhabitants voluntarily to collect and
care for, under their direction, the wounded and sick, granting persons
who have responded to this appeal the necessary protection and facilities.
Should the adverse party take or retake control of the area, he shall
likewise grant these persons the same protection and the same facilities.
The military authorities shall permit the inhabitants and relief societies
even in invaded or occupied areas, spontaneously to collect and care
for wounded or sick of whatever nationality".
In this article, in which the right of the population should be more
explicitly expressed, the part concerning spiritual assistance has disappeared. The text deals essentially with care, understood as medical
or paramedical care.
One point remains, the right to "collect" the sick and wounded.
This is effectively a right recognized as belonging to the inhabitants,
since "the military authorities shall permit..." (our italics). But the
protection and facilities granted to the inhabitants who voluntarily
exercise this right are mentioned only in paragraph 1, which envisages
the case of an appeal by the military authorities. Spontaneous assistance
is a right the exercise of which is not attended by any special protection,
unless it is not to be molested or convicted for such action. In fact, the
law has suffered a setback on this point. Military necessity has invaded
humanitarian law. This is clearly shown by the fact that those in charge

of the military necessity—"the military authorities"—also become the
administrators of humanitarian law.
3. The right to spiritual assistance and the right to religious liberty

The right to spiritual assistance is an application of the right to
religious liberty. Because it is a reflection of the surrounding world,
religious liberty closely influences the right to spiritual assistance. Any
encroachment on the freedom of religion obviously compromises spiritual
assistance. It is for this reason that the Conventions provide certain
guarantees in respect of religious liberty while developing the right to
spiritual assistance.
These guarantees are to be found in the following provisions:
First Convention, Arts. 3, (para. 1), 12 (para. 2), 17 (para. 2, 3), 31
(para. 1);
Second Convention, Arts. 3 (para. 1), 12 (para. 2), 20 (para. 2), 37
(para. 3);
Third Convention, Arts. 3 (para. 1), 16, 34 (para. 1), 53 (para. 2), 120
(para. 4, 5);
Fourth Convention, Arts. 3 (para. 1), 27 (para. 1), 45 (para. 4), 50
(para. 3), 56 (para. 3), 93 (para. 1), 97, 130 (para. 1, 2).
The term "religious freedom", however, does not appear as such
in these provisions. The terms used—latitude in the exercise of their
religious duties, respect for their religions convictions and practices,
their manners and customs, consideration for the moral and ethical
susceptibilities of the population—indicate that religious freedom is
virtually always understood in its positive aspect in the Geneva Conventions, that is, as freedom of religious convictions and practices.
The freedom not to believe and not to practise a religion is not
mentioned so expressly. As J. S. Pictet reminds us, governments are at
liberty to include a reference to the religion in the identity documents of
prisoners of war, "since there is nothing in the Convention to preclude
it".1 In view of the general prohibition of constraint with regard to
prisoners of war the texts in the Fourth Convention, Art. 56 (para. 3),
which is incidentally very specific, and of the Third Convention, Art. 38
(para. 1) give very meagre guarantees of freedom to nontheists and
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atheists. The problems that might arise from a proselytism lacking respect
for the religious freedom of prisoners of war and civilian internees are
not envisaged.
Those with religious beliefs, on the other hand, are best served.
The freedom granted to them even extends to the observance of religious
creeds which are prohibited for the civilian population of the Detaining
Power.1 Respect is the prerequisite attitude that sets the tone for assistance as such, whether medical or spiritual. The provisions already
discussed conserve religious freedom in relation to the dead and their
burial, to the choice of personnel to be repatriated and the equality of
treatment of prisoners of war, to daily and weekly rest periods, to certain
cases of transfer of protected persons and finally to the education of
orphans or of children separated from their families. Many of these
provisions were introduced into the Conventions as a result of the
preparatory work of a special commission convened by the ICRC.2
The right to religious freedom also has limitations, as set out in
the expression "disciplinary routine", replacing that of "routine and
police regulations", and applies equally to prisoners of war and to
internees. The new formulation appears more liberal to J. S. Pictet, who
writes: "Respect of the disciplinary routine implies that the exercise
of religious duties, including attendance at services, is allowed without
special authorization, as part of the normal system of administration,
general timetable and other activities".3
If the right to religious freedom admits of some limitations, it
nevertheless remains inalienable.
4.

Spiritual assistance and the right to relief

The right to relief is inscribed in the following provisions of the
Conventions: First and Second Convention, Art. 9; Third Convention,
Arts. 9, 72 (paras. 1, 2), 75, 76, Annex III; Fourth Convention, Arts. 10,
38 (para. 1), 39 (para. 3), 59 to 62, 108 to 112, Annex II.
The term "relief" does not here cover what is meant by the expression
"spiritual aid". It represents material help in kind. J. S. Pictet understands by relief "anything which can contribute to the humane treatment
of those to whom the Convention is applicable".1 He mentions food1
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stuffs, clothing, medicaments, medical supplies, articles intended for
religious, educational or recreational purposes, and even sums of money.
The articles intended for religious, educational or recreational purposes
have been shown by experience to take on great importance when prisoners are undergoing a long captivity—to such an extent that Claude
Pilloud (ICRC) drew the attention of the Ecumenical Commission to
religious articles which prisoners of war should be permitted to receive
and which were not envisaged in the preceding Convention .*
While relief is not always direct spiritual assistance, it nevertheless
often represents its means; in some manner its support. Relief provides
a definite link between those who benefit and other people. It links the
prisoner or internee with the outside world. For this reason it has an
eminently spiritual sense that transcends its function of responding to an
urgent need. The right to receive relief, moreover, affects the right to
spiritual assistance, inasmuch as such assistance cannot ignore the
material distress of the victims of war. These implications give rise to
certain problems. The distribution of relief must be equitable, yet
without flouting the wishes of the donor. The organization of aid is
therefore complex and regulated at length in the Conventions. Paul de
la Pradelle speaks of "veritable international public services with
humanitarian aims".2 These humanitarian operations are subject to
one condition, the agreement of the parties to the conflict. It may be
concluded from this reservation the right to aid is only partially guaranteed
by the 1949 Conventions. However, "in principle, the Detaining Power
should encourage the sending of relief supplies to prisoners of war in
its hands".* Above all, the Detaining Power is under the obligation to
apply the Conventions which ultimately constitute, in themselves, a
complete relief programme.
5. Spiritual assistance and the right of relief societies

Among relief societies, the religious organizations incontestably have
a specific role to play in providing spiritual assistance. Yet these organizations have no monopoly of humanitarian action in this field. It is the
concern of all relief societies.
The right of relief societies is affirmed and developed in the following provisions of the Conventions: First Convention, Arts. 9, 10, 26,
1

Archives of the World Council of Churches, Geneva.
Paul de la Pradelle, La Conference diplomatique et les nouvelles Conventions de
Geneve du 12 aoiit 1949, Paris, 1951, p. 185.
3
J. S. Pictet, Commentary III, p. 357.
2

27, 34; Second Convention, Arts. 9, 10, 24, 25; Third Convention,
Arts. 9, 10, 72 (para. 3), 73, 75 (paras. 1, 2 (b)), 125, Annex III, Art. 9;
Fourth Convention, Arts. 10, 11, 30, 63, 108 (para. 2), 109 (para. 3),
111 (paras. 1, 2 (b)), 142, Annex 2, Art. 8.
This right develops the general right to aid. The Detaining Powers
are required to give relief societies or any other organizations all necessary
facilities for visiting and assisting prisoners of war. The religious
organizations are explicitly mentioned and are even given precedence
in the enumeration.1 The definition of relief societies is deliberately wide.
It includes the international relief organizations, the public and semipublic institutions for assisting war victims and even those bodies which,
while not making relief their main and permanent purpose, might in
the event of a conflict include such assistance among their activities.
This extensive character is none the less accompanied by a general
reservation intended to ensure the necessary guarantees for the Detaining
Power. This Power may, moreover, limit the number of societies and
other bodies whose delegates are allowed to carry out their activities in
this territory and under its supervision, "on condition however that such
limitation shall not hinder the effective operation of adequate relief to
all protected persons".2 As J. S. Pictet comments, to entrust the judgement of the suitability of this limitation to the Detaining Power opens
the door to arbitrary action and, hence, to possible discrimination
between relief societies.8
In order to perform their activities, the relief societies are recognized
as having various rights:
— the right to visit in order to bring moral help; *
— the right to distribute relief supplies and material;
— the right to help protected persons by organizing recreational
activities for them;
—• the right to the necessary facilities for accomplishing their mission;
— the right to own property.
1
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It is less to the societies than to their members that the Conventions
offer this large range of rights. On certain conditions—recognition and
authorization of the voluntary aid society by its own government,
submission to military laws and regulations, notification to the adverse
party of societies officially attached, under government responsibility,
to medical personnel of the armed forces—they enjoy exactly the same
rights as those of official medical and religious personnel. Various
guarantees are offered for the exercise of these rights, but perhaps the
most important is contained in the right of initiative affirmed as belonging
to relief societies, in so far as this right brings into play humanitarian
action to circumvent the ruthless rigidity of the military machine.
One original opportunity is offered to religious bodies of a certain
size and able to provide the necessary guarantees of impartiality and
efficacity: the possibility of assuming the duties that the Conventions
assign to the Protecting Powers. This opportunity has its proper place
in the right of spiritual assistance. The role of the Protecting Power in
fact includes the protection and promotion of this right as part of its
international mandate. The ICRC has some experience in the matter,
accumulated during an already long history. In any case, it deserves
special mention because of the specific role that it has assumed among
relief societies. The 1949 Conventions, which owe a great deal to the
humanitarian tenacity of the ICRC, mention it explicitly in the context
of a large number of special provisions. Most of these may affect spiritual
assistance. Two examples are the right to propose a limit on the shipment
of relief supplies on account of exceptional strain on transport or communications (Third Convention, Art. 72, para. 3), and the prerogatives
of delegates (Third Convention, Art. 126, para. 4).

To distinguish this general right of spiritual assistance from the
similar right pertaining to military chaplains and religious personnel
is to bestow enhanced status on this poor and unknown offshoot of
humanitarian law.
It is true that the general right of spiritual assistance creates the conditions for its own obscurity, inasmuch as the persons who execute it
are not designated in advance. On the one hand, protected persons are
entitled to receive this assistance, without distinction. On the other
hand, could there be a more general expression than "the population"
to designate those entitled to enjoy the right to obtain such assistance ?
Over and above its personal applications, the general right of spiritual
assistance appears ultimately to be a group of collective rights. This
11

can be seen more clearly through the right of relief societies. It is therefore close to a major concept in modern social legislation and, ahead
of its time, approaches the collective dimension of human rights.
This new idea, nevertheless, contains an ambiguity indicated by the
following question: how, exactly, may this right of relief societies be
considered to be an extension of the personal right of spiritual assistance?
A second characteristic feature of the general right of spiritual assistance
makes its personal character problematic.
There cannot be too much emphasis on the pragmatic nature of
this right, derived from the law of Geneva as a whole. Does not its
specific embodiment in the right to relief tend to change its character,
even to debase it, by tolerating a false employment of the means, for
the purposes of spiritual assistance ? It is necessary to face these questions
squarely if there is a desire to see the right of spiritual assistance develop
properly to human advantage and not to the profit of some organization
or project foreign to its profound spiritual vocation.

II
The right of chaplains, a privileged expression of
spiritual assistance in the Geneva Conventions of 1949
In their specific function of providing spiritual assistance to the victims
of armed conflicts, chaplains possess a number of rights. These form the
special status of the chaplain's functions which, provided certain conditions are fulfilled, are therefore recognized in a privileged manner.
1. The privileged place of chaplains' rights in the 1949 Conventions

The fairly long enumeration of spiritual assistance personnel that
results from attentive reading of the Conventions 1 demonstrates the
1
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emphasis place by the authors of the texts on personal mediation in
spiritual assistance. In the First Convention, for example, the essential
part of the provisions concerning spiritual assistance—13 out of 18
relevant articles—refers to religious personnel, defined as "chaplains
attached to the armed forces" in Article 24 of the First Convention.1 The
Index at the end of the Final Record of the 1949 Conference is very
detailed with respect to chaplains. Apart from the entries—52 in all—
under Chaplains, it contains a large number of key words relating to
some aspect of their privileged status: Identity cards for medical personnel
and chaplains; Correspondence of retained medical and religious personnel;
Facilities to be accorded to retained medical and religious personnel;
Identification of medical and religious personnel and Inviolability of rights
of medical personnel; Prisoners of war without a minister of their religion
and Prisoners of war who are ministers of religion; Protection of medical
personnel and ministers of religion.2

During the Conference, the debate on Article 29B and 30A of the
Third Convention (Articles 33 and 35 in the final text) was concerned
precisely with the position of spiritual assistance personnel in the provisions of the Convention.3 Retrospective analysis of this debate gives
a better picture of the points involved. It appears that two objects of
concern became superimposed and were incompatible. The first refers to
medical assistance. The Third Convention suffered from certain gaps
in this respect: the status of medical personnel was not presented with
appropriate clarity. In the final text the medical personnel obtained a
more exactly defined status, but at the price of a relative lack of clarity
in the status granted to spiritual assistance and to chaplains. In an
attempt to give to the latter both the general status as accepted for retained
assistance personnel and a status of their own defined with great precision
in a special chapter devoted to spiritual and intellectual assistance, the
result was equivocal status for the personnel concerned. There lay the
second point of argument: how could the right of spiritual assistance be
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incorporated coherently in the Convention relating to prisoners of war ?
The interplay of diplomatic argument succeeded only in making the
problem more obscure and the text more confused. If the Third Convention is taken as a whole, the freedom of chaplains as mentioned in Article 35 of the Convention must be interpreted in the light of the limitations
laid down in Article 33 of the same Convention.
It is legitimate to feel surprise at the space allotted to spiritual and
intellectual assistance in comparison with that occupied by medical
assistance, which is far from being negligible. To different degrees, both
forms are given value through their personnel. The role of assistance
personnel is increasingly noticeable in the 1949 Conventions. This is
clearly demonstrated by Article 33 of the Third Convention. Articles 28
of the First Convention and 36 and 37 of the Second Convention confirm this. Moreover, Article 33 alone forms the whole of Chapter IV of
Part III, Section II, of the Convention relating to the treatment of prisoners of war, the title of the Chapter being "Medical Personnel and
Chaplains Retained to Assist Prisoners of War". The marginal note
accompanying this article in the successive editions by the ICRC well
shows its spiiit: "Rights and privileges of retained personnel". It should
be not:d, nevertheless, that the Fourth Convention does not include
these particular articles and appears to have been formulated in a different
spirit. The emphasis has shifted already from the rights of chaplains
towards the right of spiritual assistance.
2.

The rights of chaplains

The rights of religious personnel constitute the most important part
of the right of spiritual assistance. These rights are extremely diverse by
their nature, point of application and more or less obligatory character,
yet they form a whole and confer on chaplains a genuine coherent and
homogeneous status.
The right to exercise spiritual functions appears clearly in the provisions covering the case of such personnel falling into enemy hands:
First Convention, Art. 28 (para. 2); Second Convention Art. 37 (para. 1,
3); Third Convention, Arts. 33 (para. 2), 35, 36; Fourth Convention,
Art. 93 (para. 2). This right determines all the other rights of chaplains.
It is the basis of the special status reserved for spiritual assistance
personnel. It is expressed in the right not to be held, as the texts provide;
First Convention, Art. 28 (para. 1), 32 (para. 2); Second Convention,
Arts. 36, 37 (para. 1, 3). In fact, the provisions finally adopted in 1949
do not suggest a right: they reveal instead the desire of the parties to
14

retain the personnel and they manifest primarily the law of the fait accompli.1 The retention of chaplains must be determined by the needs. Application of this principle means that the service of auxiliary personnel is
voluntary only as long as its members do not fall into enemy hands.
However, the possibility of their being returned to their own side is not
left entirely to the discretion of the belligerents, as was understood by the
words "in the absence of any agreement to the contrary" in Articles 12
(para. 2) of the Convention of "Wounded and sick persons" and 14
(para. 2) of the Convention on "Prisoners of war" of 1929. In the case
of retention the right to continue to exercise spiritual functions is translated by the right not to be obliged to perform work that has nothing to
do with these functions. But prisoners of war who are ministers of religion
and who exercise their ministry are still free to take part in some of the
work done by other prisoners.2
Perusal of the Convention shows that the right of religious personnel to exercise their spiritual functions applies in varying degrees
to different categories of this personnel who are more or less mentioned
in the text of the Conventions. It is absolute in the case of religious
personnel in hospital ships during their time of service aboard; it is also
clearly stated for "chaplains attached to the armed forces" designated
in Article 28 of the First Convention in the conditions described above,
as well as for prisoners of war or internees who are ministers of religion
without having been chaplains. The right of spiritual assistance
personnel to exercise their functions leads to the problem of distribution,
"equitable allocation amongst the various places of internment". The
final form of the provisions adopted in 1949 is intended to allow spiritual
assistance personnel to better exercise their functions. Above all, the
provisions confer on all prisoners of war and internees who are ministers
of religion the right initially reserved only for official chaplains, with the
single difference that the former category must obtain authorization.
Indirectly, the right to perform the spiritual mission is also recognized
in the Fourth Convention, with respect to non-repatriated aliens (Fourth
Convention, Art. 38 (para. 3) or to persons in occupied territory (Fourth
1
The report of the Meeting of 3 and 4 March 1947 states the situation during the
Second World War: "The ICRC found that the principle of repatriating members of
the protected personnel, for which Article 12 (1929 Convention) definitely provides,
was comparatively seldom applied during the late war". (See ICRC, Proceedings
ofthe Meeting for the Study of Treaty Stipulations relative to the Spiritual and Intellectual
Needs of Prisoners of War and Civilian Internees, Geneva, May 1947, p. 6).
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barbeles, 1940-1944, Paris, 1973, pp. 73 et seq.).
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Convention, Art. 58 (para. 1). The word "permit" is to be welcomed
as respecting the "moral necessity" of civilian chaplains, but the provision applies only to occupied territories.
A more serious restriction applies to the right of spiritual assistance
personnel to accomplish their mission: the exercise of these assistance
functions is subject to the military laws and regulations of the Detaining
Power, under the authority of the competent services. This restriction
may deprive the right of chaplains of a great part of its content if the
"laws and regulations" include provisions that impede spiritual assistance
or simply do not provide for it. Jean S. Pictet notes that, in the Third
Convention, the provisions of Article 33, with regard to this reservation,
are more restrictive than the simple mention of "disciplinary routine
prescribed by the military authorities" in thefirstparagraph of Article 34.
We will conclude, with him, that the "principle of religious freedom and
free exercise of ministry cannot be limited by any regulations which the
Detaining Power has laid down for its own armed forces; in this instant,
the special provision (Article 34) seems to override the general one".1
The right of spiritual assistance personnel to respect is affirmed in the
First Convention, Art. 24, and the Second Convention, Arts. 36 and 37
(para. 1). This right to be spared signifies a prohibition to the combatants
but also comprises "such action as is necessary to ensure respect".2
It applies "in all circumstances " to spiritual assistance personnel with
the combatants and protected persons, whether the personnel be on the
battlefield or behind the lines, whether retained temporarily or permanently by the adversary. On the other hand, the right is not explicitly
formulated for other categories of spiritual assistance personnel.
The right of chaplains not to be considered prisoners of war when
they fall into enemy hands is a direct consequence of the right to respect.8
This right has not always been recognized. During the first world war
the principle of unconditional repatriation was applied only imperfectly.
In 1929 this principle was reworded as the expression "non-retention in
the absence of an agreement to the contrary". Yet there was no attempt
to determine the methodology of any such retention, so that, during
the second world war, medical personnel were retained and subjected
to the same procedures as prisoners of war. After the conflict, two theses
made their appearance among the experts:
1
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— the "revolutionary" thesis, tending to place medical personnel on
the same basis as prisoners of war, while providing "facilities" for
them;
— the "traditional" thesis, maintaining the distinction and demanding
a separate status sui generis for medical personnel.
The final text adopted in 1949 establishes a compromise close to
the traditional thesis. Repatriation remains the rule. Spiritual needs,
"real and imperative needs", however, may justify the retention of
religious personnel. Such persons, on the other hand, still have a different
status from that of prisoners of war.1 Moreover, repatriation of religious
personnel may be deferred for two other reasons: the physical difficulty
of carrying it out, because of combats or the problems of organization,
and, especially, military requirements, i.e., fear of the enemy's being given
information. The choice of personnel to be retained is to be made
according to need and to the chronological order of their capture.
The right of spiritual assistance personnel to protection is affirmed in

the First Convention, Art. 24, and the Second Convention, Arts. 36
and 37 (para. 1). The right to the distinctive emblem is a means of
indicating this right to protection.2 Protection is "active cooperation
in rescue work".3 If, as we have seen, respect constitutes a prohibition,
protection represents a positive duty: to protect means to give aid and
support. In order to be protected, the relief personnel must be identifiable.
The provisions of the Conventions specify for this purpose the use of an
armband "bearing the distinctive emblem". The red cross, the red
crescent and the red lion and sun are admitted. The stamp of the military
authority guarantees the validity of the distinctive emblem. To facilitate
identification of protected religious personnel, the Conventions also
provide for the use, if required, of a flag and the carrying of a card and
an identity disc. H. E. Koerber points out the difficulty of identifying
priests caring for military groups other than regular armed forces.4
It has been seen how the spirit of the Conventions justifies their protection.
There are other lacunae. The protective emblem does not apply to
religious personnel attached to protected civilian hospitals. The marking
of civilian medical transports, moreover, as Paul de la Pradelle notes,
1

J. S. Pictet, Commentary III, pp. 230-234, and Commentary I, p. 263.
First Conv., Art. 40; Second Conv., Art. 42.
3
Raoul Genet, La Revision de la X' Convention de la Haye, Paris, 1952, p. 66,
quoted in J. S. Pictet, Commentary II, p. 157.
4
H. E. Koerber, op. cit., p. 422.
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remains equivocal, by leaving open the "alternative of obligatory or
optional use" of the emblem.1 On the other hand, Article 23 (para. 1)
of the First Convention is to be praised, providing as it does for zones of
protection within which spiritual assistance personnel, on the same basis
as all those present, are protected.
The treatment to which prisoners of war are entitled is considered
as the minimum treatment to be granted to retained relief personnel.
This right is embodied in the following texts: First Convention, Art. 30
(para. 2); Second Convention, Art. 37 (para. 3); Third Convention,
Art. 33 (para. 1); Fourth Convention, Art. 93 (para. 3). Those who are
awaiting repatriation are entitled to even more: treatment corresponding
to that of the corresponding personnel in the adverse army (First
Convention, Art. 32 (para. 5). Under the term "treatment" are comprised
food, lodging, allowances and pay. The food must be "in all cases
sufficient in quantity, quality and variety to ensure that those concerned
maintain a normal balance of health". The Third Convention provides
that "working pay shall likewise be paid by the detaining authorities...
to the prisoners who are required to carry out spiritual duties on behalf
of their comrades" (Third Convention, Art. 62 (para. 2)).
The text of the Fourth Convention, Art. 93 (para. 3) contains a
similar provision, but applies solely to ministers of religion taking the
place of chaplains in the absence of the latter in civilian internee camps.
As appears clearly in Article 33 of the Third Convention, chaplains
retained or remaining among prisoners of war to give them the help
of their ministry must be supplied with "all necessary facilities".
In his commentary on the Third Convention, J. S. Pictet explains
the reasoning for the favoured treatment of chaplains retained in prisonerof-war camps. "They should if possible be given separate quarters so that
they may converse freely and frankly with prisoners. Similarly, the fact
that Article 33(c) exempts them from other work is no justification for
giving them the same rations as prisoners who do not work, if the exercise
of their ministry calls for really arduous effort on their part".2
The texts of the First Convention, Art. 28 (para. 2), the Second
Convention, Art. 37 (para. 3), the Third Convention, Art. 33 (para. 2)
guarantee spiritual assistance personnel the right to freedom of conscience
in the exercise of their mission. As J. S. Pictet emphasizes, "compulsion
by the detaining authority must end when we enter a domain which,
1

Fourth Conv., Art. 21, and Paul de la Pradelle, op. cit., p. 191.
J. S. Pictet, Commentary III, p. 232. Comparison of the final text of the Convention as adopted with that of the ICRC draft reveals the hesitations of the government
representatives at the 1949 Conference.
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for the priest as for the doctor, is governed by a professional code or
by the dictates of his conscience".1 Freedom of conscience is here
conceived as the freedom of ministers of religion to exercise their functions in accordance with their professional ethics. The special regime
for religious personnel is therefore based once again on their professional
status.
The right to visit is recognized for religious personnel in the First
Convention, Art. 28(a), the Second Convention, Art. 37 (para. 3),
the Third Convention, Arts. 33(a), 35, the Fourth Convention, Art. 93
(para. 2). This right assumes relative freedom of movement. The First
Convention, Art. 15, lays down that free passage must be granted to
religious personnel travelling to a besieged or encircled area, but no
mention is made of any return journey. In the Second Convention,
Art. 18, and the Third Convention, Art. 17, there is an identical
provision. This freedom, however, is extremely limited, and essentially
restricted to visits made to protected persons under the Conventions who
are waiting for spiritual assistance. Moreover, although the Third
Convention provides for periodic visits to be made to prisoners of war in
labour detachments or in hospitals outside the confines of the camp, the
frequency of such visits is not specified. The fact remains that chaplains
can by this means be authorized to leave the camp and to obtain the
transport and the "necessary facilities" in order to do so. It should be
noted that restriction of the free movement of chaplains to the necessities
of their ministry was desired and introduced by the delegation from the
Holy See itself.2 J. S. Pictet reminds us of theflexibilitynecessary to the
Detaining Power in the application of these provisions.3 Freedom of
movement for spiritual assistance personnel is also embodied in the
Fourth Convention. But there it is still more limited, at least for ministers
of religion among internees. This is suggested by the distinction, proposed
by the United Kingdom representative during the debate in the 1949
Diplomatic Conference, between the position of ministers of religion
who are prisoners of war and those who are internees.*
1

J. S. Pictet, Commentary I, p. 246.
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Among the facilities that must be granted to chaplains and those
with similar status, Article 28 of the First Convention lays down that
they shall have the right to direct access to the competent authorities of
the camp. The wording of Articles 37 (para. 3) of the Second Convention
and 33 (b) of the Third Convention contain similar provisions. This
right reinforces the role of the minister of religion in spiritual assistance.
For Christians and members of a number of other religions, it corresponds
to a precise conception of the ministry in which the minister is seen as
the leader of the religious community. This is not always the case, since
the role of leader may be considered as a ministry or as one form of
service among others, to be entrusted if necessary to a member of the
laity. Moreover, a case may be imagined where a chaplain refuses to
act as leader, in order to devote himself to more missionary type of work.
The role of such a member of the laity or such a chaplain under Geneva
law is a moot point. In any case it is obvious that the law of Geneva
has been influenced by a tradition of individual leadership more or less
foreign to other spiritual tendencies, while in the churches that maintained
this tradition there are renewed aspirations towards collective leadership of the religious community.
As J. S. Pictet observes, "the appointment of a 'responsible officer'
affects only medical personnel, and not chaplains".1 The same author
also emphasizes the responsibility of the camp authorities in the exercise
of the right of spiritual assistance. All these comments do not disguise
the fact that the right of religious personnel to have access to the authorities has been effectively used in many cases. The right in question is
relative and, in certain circumstances, may become a valuable means of
applying the right of spiritual assistance. More generally, it undoubtedly
strengthens the right of chaplains, which does not necessarily coincide
with the right of spiritual assistance or the right to religious freedom.
The texts of Articles 28(b) of the First Convention, 37 (para. 3) of
the Second Convention, 33(b) and 35 of the Third Convention guarantee
certain right of correspondence to spiritual assistance personnel. This
right is mentioned immediately after the right of access to the authorities,
in the same train of thought. J. S. Pictet interprets this to mean that
"the number of letters and cards which it may be necessary for him (the
senior medical officer or the chaplain) to write and receive must never
be limited, as the number of letters and cards written and received by
prisoners of war may be in certain circumstances".2 For the senior
1
2
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J. S. Pictet, Commentary I, p. 250, and Commentary III, p. 222.
J. S. Pictet, Commentary III, pp. 221, 222.

. medical officer, it is a matter of remaining in contact with medical circles
in his own country, with the Protecting Power, with the ICRC, with
bodies supplying aid to prisoners, with the prisoners' families, etc.
It is not difficult to alter the details to apply to religious personnel.
While this right to correspondence for persons giving spiritual
assistance is not founded on freedom of expression and communication
but on the right of religious personnel to fulfil their mission, it is nevertheless a possible, if restricted, channel of aid. There is still a danger
that this right may be buried within a purely administrative routine.
Article 35 of the Third Convention seems to restrict this right even more.
Can censorship and especially the limitation of the number of international
religious organizations with which this correspondence is permitted
(Art. 125 (par. 2) of the Third Convention) be admitted in a sphere in
which conscience reigns supreme ?
The right of property of spiritual assistance personnel is governed by
Articles 30 (para. 3) and 32 (para. 4) of the First Convention and 37
(para. 1) of the Second Convention. The right applies in the first place
to religious personnel of neutral countries who have fallen into enemy
hands. Such persons, "on their departure... shall take with them their
effects, personal articles and valuables and the instruments, arms and if
possible the means of transport belonging to them".1 These persons,
therefore, are granted a status that is quite special and particularly
favourable. Only aid personnel at sea are granted similar rights: "They
may take with them on leaving the ship, their personal property".4
Pictet notes "the desire of the authors of the 1949 Convention to
accord a more liberal status to medical personnel attached to the navy
than that accorded to the corresponding personnel attached to the armed
forces on land".3 Why was this ? Perhaps because of the greater risks
involved in war at sea. Yet religious personnel of the land forces are not
forgotten: their property is protected in the same way as that of medical
personnel. Here again, the right is based on the mission assigned to spiritual assistance personnel. Otherwise it would be an unjustified privilege
in view of the general situation created by the war.* Indirectly, these
provisions are intended to allow spiritual assistance personnel who have
fallen into enemy hands to continue their mission.
1
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The rights of chaplains, as set out in the foregoing, are the subject
of general safeguards in the following articles: First Convention, Arts. 5,
6,7,10; Second Convention, Arts. 5,6,7,10; Third Conventions, Arts. 4,
6, 7; Fourth Convention, Arts. 7, 8. Spiritual assistance personnel are
entitled to rights, which are inalienable, imprescriptible and inviolable.
That would seem excessive unless we except from the definition what
the text of the Conventions calls "facilities". But if we do so, the text
is no longer absolutely clear and the gurantee consequently is weakened.
In his commentary, J. S. Pictet states that a proposal aimed at prohibiting
only those agreements which restricted fundamental rights was rejected
by the Diplomatic Conference, on the grounds that the Convention
"laid down a minimum standard of treatment for protected persons and
it would be difficult to draw a distinction between rights which were
fundamental and those which were not".1 Taking up the theme of
R. J. Wilhelm, he considers that "the reference is therefore to the whole
body of safeguards which the Convention affords to protected persons"
(i.e., in the First and Second Conventions, Article 6 (para. 1) and in the
Fourth Convention, Article 7 (para. I).2 The Conventions still further
reinforce these general safeguards by protecting spiritual assistance
personnel against possible reprisals (Art. 46, First Convention; Art. 47;
Second Convention). The ICRC assures support in seeing that these
rights are respected (Art. 9 of the First, Second and Third Conventions).
The International Committee may also be asked to take part in meetings
at which it will be consulted on the interpretation of the Convention
provisions in the event of dispute (Art. 11 of the First, Second and Third
Conventions).
Each of the rights we have enumerated applies personally and
individually to members of the personnel responsible for giving spiritual
assistance. Considered together, these rights nevertheless confer on
them a collective status that is made official in the case of chaplains.
The rights are adjusted to the collective measure of spiritual assistance,
the communal expression of which is thus brought to the fore.
3.

Limits to the right of chaplains

The list of rights of spiritual assistance personnel requires three
further comments. They have been included only recently in the category
1
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of human rights stated in the law of Geneva. They apply only to a
particular category of persons capable of providing spiritual aid in the
area of conflict. The persons to whom the rights apply must abstain
from all hostile acts.
The rights of spiritual assistance personnel have been set out only
recently and timidly, considered as part of human rights, in the Geneva
system. J. S. Pictet remarks that "it was not... until the Convention
of 1949 (in particular, in Articles 6 and 7)" (Articles 7 and 8 of the Fourth
Convention) "that the existence of rights conferred on protected persons
themselves was affirmed". A little earlier he explains that "at the outset...
the treatment which belligerents were required to accord to persons
referred to in the Convention was not presented, not indeed clearly
conceived, as constituting a body of 'rights' to which they were automatically entitled".1
This remark is even more true of assistance personnel, whose rights
the Geneva system does not for a moment claim to safeguard for their
own advantage.
In the Geneva Conventions, the affirmation of their rights is purely
in relation to the humanitarian mission assigned to them. The rights are
mentioned "to enable them to carry out their duties under the best
possible conditions and not to grant them privileges as individuals".2
In this context it will be noticed that the expression "privileged treatment", which remained in the ICRC draft of the new Article 16 of the
Convention on the "Wounded and Sick", has disappeared from the
final text.8 The interpretation of the German Federal Government
tended more towards a charter of the duties of chaplains rather than a
charter of their rights.4
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The fact that the rights are inalienable nevertheless indicates that they
are personal. The problems that may arise in the case of sanctions or of
complaints by protected persons whose individual rights have been
infringed by their State of origin also stress the individual nature of the
rights enjoyed by the persons made responsible for spiritual assistance.1
The barely developed character of current international law is considered
by J. S. Pictet to be the reason for the inadequacy of the guarantees
surrounding the rights conferred on persons referred to in the Conventions. The evolution of the law of nations, which has become international law, may supplant the rights of assistance personnel, which,
basically, are no more than proxy rights. This tendency is made more
pronounced by the fact that such proxy is more and more often refused
or at least contested in spiritual matters. The result could equally well be
the extension of the right of spiritual assistance rather than its contraction.
The rights granted to chaplains apply only to this particular category
of persons capable of providing spiritual aid.
In the Commentary to the Conventions, J. S. Pictet stresses that
"protection is conferred only upon personnel exclusively engaged in the
duties set forth in Article 24, namely,... service as chaplains attached
to the forces". His explanation leaves no possibility of doubt: "Chaplains,
to be accorded immunity, must be attached to the armed forces. They
do not attach themselves. The decision will rest with the competent
military authorities and the relationship must be an official one. Accordingly, ministers of religion who wish to serve in a non-official capacity,
are not covered by the Convention, and until such time as they have been
regularly appointed, act at their own risk and peril... Chaplains cannot
assume their medical character temporarily".2
The problem of regular appointment in the case of chaplains of
groups other than regular units of the armed forces is raised by H. E.
Koerber. He suggests the recognition of these chaplains by an official
document expressing the consent of the (senior) person in charge of the
unit concerned.3 A strict interpretation of the provisions in the Conventions also excludes protection of auxiliary chaplains. The German
circular already mentioned is definite on this point, while calling for a
humanitarian attitude in conformity with the spirit of the Conventions
in regard to such persons.4
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It is clear that the legislators of 1949, in attempting to define a precise
boundary for spiritual assistance, took refuge in the highly structured
institution of the military chaplaincy. But, apart from the fact that
criticisms may be and have been made against the institution as such
this status quo does not respect the wider and more complex reality of
the churches' presence in situations of conflict. On the contrary, it tends
to constitute a body that in itself cannot represent the whole church,
whichever church it may be. Because of its subjection to the military
system, this body may even alter the nature of spiritual assistance by
monopolizing the expression of the churches. This criticism, which
derives from analysis of a legal status inadequate to meet the requirements of the right of spiritual assistance, is in no way intended as a condemnation of chaplains, whose heroic generosity has rarely been denied. Its
aim, in fact, is to ensure that this generosity is enabled to continue.
The rights of chaplains are granted to them on condition that they
abstain from any hostile act. For medical personnel proper, the condition
of abstaining from any hostile act is explicitly formulated in the obligation of their being exclusively engaged in medical duties (art. 24 (para. 1),
First Convention and corresponding articles in the Second and Fourth
Conventions). The text is more discreet, and moreflexible,with regard
to chaplains who, finally, are not subjected to this exclusive assignment.
It gives to this category of persons the possibility of having activities
that do not derive exclusively from their spiritual mission, provided that
they are not harmful to the enemy.
The last condition is in fact contained in articles 21 of the First
Convention, 34 of the Second Convention and 19 of the Fourth Convention. Articles 22 of the First Convention and 35 of the Second
Convention complete these provisions by indicating the facts that do
not incur loss of protection. But the provisions mention units and
establishments and not persons. It is difficult to see how the two can
be separated.
Moreover, they provide only for the cessation of protection. What
happens to the other prerogatives of protected personnel, especially the
right to respect? The Commission which met on 3 and 4 March 1947
had foreseen this eventuality, more particularly in the case of protected
personnel who escaped. The ICRC had drawn its attention to this
problem: "The experts pointed out that to their knowledge it had never
or almost never happened that a chaplain retained as a prisoner had
escaped. They considered that any chaplain who escaped and was
recaptured should be punished at least as severely as a prisoner of war,
because of the moral responsibility incumbent on him. They even asked
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for the maximum penalty to be fixed at sixty days' arrest but thought
that chaplains should not lose their privileges except during the period
of punishment and should recover them immediately the punishment
was ended, in order to resume fully the exercise of their ministry".1
The legislators of 1949 obviously never for an instant considered the
possibility of violent acts by ministers of religion. The Commission of 3
and 4 March 1947 simply thought that "spiritual comfort and care of the
wounded should never be considered as offences".2
The problem, in fact, arises less with regard to international law than
to internal legislation. Members of assistance personnel enrolled compulsorily had found themselves at odds with the penal laws of their own
country and had been in some cases condemned for treason. We must
envisage, as H. E. Koerber does, the possibility of ministers of religion
taking a direct part in hostilities. In such a case, they would come under
the general rules applying to combatants.
The situation of spiritual assistance personnel protected by the Conventions who might take part in combat is different. Persons placing
themselves in such a situation would not only lose their privileged status,
they would incur sanctions. The bearing of arms and their possible use
for self-defence may not, however, be considered as direct participation
in the conflict.3
The criterion of direct participation in the conflict therefore splits
religious personnel into two categories, combatants and non-combatants.
It is easy to discern to which category an individual belongs. The
chaplains' attachment to a specialized unit forming part of the armed
forces undisputably makes the distinction easier. It is nonetheless open
to dispute, for the reasons stated above.

Conclusion
Despite some retrogressive features and some gaps, the definition of
the rights of spiritual assistance personnel in the Geneva Conventions
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of 1949 is definitely an advance on the previous provisions. The Conventions sometimes leave room for doubt regarding their possible interpretation. But, all in all, the right of spiritual assistance gains in precision
and force. Its extension to cover civilians would alone justify the work
of the Diplomatic Conference. Many other advances have been achieved
on points of detail, mostly in random order.
Is it justified to present the right of spiritual assistance as a single
corpus ? Analysis shows no way of deciding, and the question therefore
remains open. The legal material relating to spiritual assistance in the
Conventions is discrete: it is more suitable for analysis Convention by
Convention and Article by Article. We hope, however, that our efforts
to provide a synthesis of the various parts will pave the way towards
more humane understanding of the presence of the churches in situations
of conflicts. Indeed we believe that only an overall approach that sees
man as a whole is likely to ensure proper respect for spiritual assistance.
The structure of the rights of spiritual assistance in armed conflicts and
their place in law make it legitimate to refer to them as human rights.
Differences in tone and in emphasis are perceptible in the various
texts. They reveal the hesitations, the gropings, and occasionally the
contradictions of international legislators, whose task, be it admitted,
was not easy. It was not a simple matter to lay down the law in a highly
sensitive area, where the authorities are numerous and entrenched in
their respective beliefs and where even the language is imprecise, revealing substantial disagreements.
In one way, it was the church as an institution which triumphed at
the 1949 Conference, and with it a conception of spiritual assistance
whose dominant characteristics are its specific nature and the isolation
in which it is held. Of course, it is necessary to consider the original
nature of spiritual assistance; but such a conception runs the great danger
of making it marginal, if it is exclusive. Spiritual life is first of all linked
with the dominant form of worship and morality. Thus enclosed in its
own reserved sphere, as a separate practice from the rest of existence,
it is threatened with a total loss of credibility. Finally, there would be
nothing left but purely formal outward recognition of a phenomenon
that would have lost all real impact. Such a development might not, perhaps, upset the legal experts, devoted above all to simplicy and clarity.
We feel that the right of spiritual assistance cannot be content with such
formal recognition. It must be recognized in its wider reality and especially in its dynamic aspect. Like the life of the spirit itself, the right of
spiritual assistance should constantly surpass itself. It should primarily
be understood as extending beyond the pattern imposed by the base
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outline given in the texts of the Conventions. Between the lines of these
texts it is possible to read new and cogent interpretations.
In pursuing the above study, we believe that we have discerned an
aspiration towards a wider democratization of spiritual assistance.
Some of the provisions prepare for spiritual assistance to be provided
by an ever growing group of persons not belonging to the official personnel
of the military chaplaincy services: by other ministers with different
status, even by the community as a whole. A further possibility lies in
the link created between religious, intellectual and artistic assistance.
This link is often no more than similarity of vocabulary and procedures,
or juxtaposition of texts. Yet it is legitimate to deduce from this a
hypothetical right of spiritual assistance which would encompass the
other forms of assistance, without eliminating their specific character.
The interest of such a hypothesis is that it makes the right of spiritual
assistance more efficacious and better understood. The key to this
potential adjustment lies in the statements on which our argument is
based. Spiritual assistance possesses a dual nature, and to receive it is as
important as to provide it. The institutions assuming this duty have no
alternative but to accept the new perspectives which it offers or to sink
into obscurity.
It is unlikely that any such far-reaching ideas were in the minds of
those who drafted the texts of the 1949 Conventions. With the addition
of the two Protocols signed in 1977, these Conventions are currently
in force. Thefinallegal problem is to interpret these provisions not only
to determine how they may be applied but to improve their power to
succour human beings in time of war. It is up to those human beings to
provide an interpretation, in which bad and good will inevitably be
intermingled.x
Jean-Luc HIEBEL
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