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INTRODUCTION

Writers have expressed the view that man's interest in projects for
establishing perpetual peace is as old as man's participation in warfare.
We cannot be certain that Europe can be considered the cradle of such
projects for peace, although the Greek city states certainly elaborated
a complex system of treaty relationships between themselves to that end.
Europe was not to see a like network of sophisticated treaty relationships
until the 19th century. Supporting these elaborate treaty networks was
the fact that the Greeks enjoyed a common religious-legal and linguistic
substratum which tended to mitigate the harshness of the intense inter-
city rivalries and enmities. The Greeks, as in so many other excursions
in thought, were the architects of the modern array of different kinds
of political treaties, e.g., of alliance, confederation, federation and,
from the 4th century B.C., peace treaties of unlimited duration. In
particular, religious leagues were established for the common defence
of a shared and sacred shrine. Such were the Amphictyonys of the
5th century B.C. The religious bond between the cities parties to such
compacts extended into the political sphere so that the city states bound
thereby became confederated by the terms of the amphictyony, as was
the case of the confederate association for the protection of the great
shrine at Delphi.

1 Paper delivered as a public lecture in the University of Sussex, 3 March 1979.
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Ancient Greece knew and contributed to later international law
two powerful devices, one persuasive of preserving peace, and the other
disruptive and war promoting. The first was the system of arbitration
of which the Greeks made great use for the settlement of frontier
disputes or contested rights, e.g., to water. The two city states in dispute
would appoint a third state to arbitrate, which in its turn appointed
certain of its citizens as the arbitral committee. It was perfectly licit
and normal for the winning state to reward the arbitrators with gifts
and honours. The device with the reverse effect was that of reprisals,
which might be taken by the wronged individual not only against the
wrongdoer, but against his city and fellow citizens. This was the famous
androlepsia which allowed the seizure and abduction of a luckless and
innocent foreign citizen.

Earlier civilizations cannot be ignored in the matter of projects for
peace. Sumerian civilization yields us a treaty of 3000 B.C. between
the two cities of Umma and Lugash inscribed on a boundary stone
setting the disputed boundary, with the enforcement mechanism of the
religious inviolability of the stone. Such a treaty gained credibility
by the fact that the two cities shared the same gods. Pharaonic Egypt,
a civilization of 3,000 years duration, yields a crop of treaties for estab-
lishing peace enforced by the gods of both parties. Thereby Egypt got
over the legal-religious difficulty that Pharaoh, being god and ruler,
could not be bound by treaty, and could not admit defeat on his own
monuments. Thus we have an elaborate treaty for establishing indefinite
peace and an alliance between the Hittite kingdom of Hattusili II and
Rameses II of the XlXth Dynasty, of about 1269 B.C. This treaty
was expressed to bind the sons of those two rulers and their two countries.
This was a pioneer project transcending the personal tie between the
two rulers parties to the treaty. Both rulers were to assist each other
against their internal foes, e.g., by handing over rebels in one territory
who escaped to the other* but on condition that the persons so extra-
dited were not to be punished upon delivery to their own kingdom. We
cannot, however, be certain that such treaty practices were known to
the Greeks although there were a number of Greek cities in the Nile
delta during the 6th century B.C.

In looking at the ancient world and its efforts to establish lasting
peace we must not overlook the Chinese civilization. In particular,
Confucius devoted much thought to a peace project and produced
"The Grand Union of Chinese States" in the early 5th century B.C.
This was an elaborate and sophisticated inter-state plan in which some
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have seen the delineaments of the League of Nations of 1920. Of the
transmigration of this idea to Europe we have no evidence. The Chinese,
like the Greeks in Europe, had applied their minds vigorously to the
perpetual questions of peace and war.

In drawing attention to certain examples afforded by treaties of
alliance and confederation in ancient Greece as precedents for what
has been attempted by the territorial states of Europe, it is prudent to
bear in mind that the Greek treaty was more inter-municipal than
international in our modern sense. What does merit attention is the
attitude of ancient Greek civilization to war as such. Of all the possible
routes for man to the elimination of war his own moral improvement
is probably, in the last result, the most rewarding; without it all inter-
national law and ingenious diplomatic devices are sterile. Socrates,
according to Plato, considered war to be a form of "disease and discord".
War should be confined to armed struggles between Greeks and bar-
barians, i.e., non-Greeks. This idea had the result that wars between
Greeks were regrettable and should therefore be conducted with mod-
eration, in that Greeks shared the same religion, culture and language.
One aspect of this was the special treaty protection of religious shrines
in time of war by the amphyctyonic leagues, and wooden war memorials
that would soon disappear.

THEORETICAL CONSIDERATIONS

Before looking at specific projects for perpetual peace that have
been made in the European context some theoretical considerations
may be appropriate. The interest in establishing perpetual peace is
perennial although there have been periods when that interest has
flagged. As long as war exists, this interest will continue. What is
surprising and disturbing is the poverty in new ideas for perpetual peace
of our time. One may say that whereas wars have most assuredly become
more destructive, physically and morally, with the passage of years and
the relentless development of technology, the lack of new ideas in schemes
for establishing perpetual peace is no less apparent. Neither do we
in our time seem to be particularly disturbed at the threadbare condition
of our peace thinking. The experiments of our 20th century, such as the
League of Nations and the United Nations Organization, have nothing
particularly novel in them. They represent one of the accepted and
well trod avenues of approach to the perpetual peace desideratum.
Admittedly, neither the League nor the U.N. is limited to peace in
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Europe. However, the former may be considered as Euro-centric in
its approach and modalities, however much President Wilson may
claim to be its promoter and prime-mover. The U.N. is an attempt to
correct the deficiencies of the League on a more organic, comprehensive
and legalistic basis. It still has marked overtones of Euro-American
centralism in its ideas and structures, even though the wider membership
occasioned by the dissolution of the colonial system has transformed the
Organization from its "European" nature to a more universal one.
The framers of the Charter intended UNO to be a universal organization
of States, but the ideas in the redaction are European and North
American. It remains to be seen how the Charter as at present framed
will stand the test of a larger and wider membership of States, the
majority of which do not share its ideals and did not participate in its
redaction. On analysis, the provisions of the Charter for establishing
perpetual peace are not particularly novel and have proved deficient
in many respects.

In general it can be said that the peace interest in Europe, apart
from some rare thinkers, was not marked before the 18th century.
This interest mounted in the 19th century although wars were less
frequent than in the 18th, particularly in its closing years. Then, for the
first time, there is discernible an interest in perpetual peace plans
designed to head off future wars rather than as a reaction from the last
one. Wars had, by the end of the 19th century, reached a destructive
propensity which will never allow the question of how to establish
perpetual peace to recede for long from the minds of men.

What have been the devices upon which men have, at one time or
another, placed some reliance for the establishment of permanent
peace ? The most ambitious of these is the improvement in the nature
of mankind:—"peace is made in the hearts of man", it is said. At
the lower level, where human ambition and rivalry are accepted as a
permanent part of the human experience, other devices have from time to
time been moved up to limit such ambition and rivalry. There are not
so many of these devices and our progress in finding new ones seems
extremely limited. Such devices include:—

(i) international organizations, established under a system of
international law imposing obligations binding upon the mem-
bers of such organizations, normally sovereign States,

(ii) international law whereby aggressive resort to armed force is,
today, an international crime, and States undertake treaty
obligations to settle their disputes peaceably,
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(iii) international politics operating through diplomacy,

(iv) political domination, the converse of a system of a world
federation of all States. This latter would produce inter-
national law of a novel kind, namely, the law governing the
relationships of all States linked in comprehensive federal
association. It is not impossible that a federal association of
States might be the outcome of political domination. Neither
can it be assumed that the dream of political domination is
spent.

The framers of projects for perpetual peace have been aware of the
previous experiments in that direction. They have, as in most human
affairs, borrowed from each other, but they seem to have learnt singularly
little from the failures of those who preceded them. New ideas for the
establishment of permanent peace have been very rare. Perhaps the
hand of history has been too heavy upon them.

It is customary to attribute the failure of the international organiz-
ation device to the power of the modern State and the reflection of that
power in the legal doctrine of the sovereignty of States. This doctrine
is still in many respects the centre piece of our contemporary system of
international law. The rise of the power of the State and the accom-
panying intensity of modern warfare are said to be a cause and effect.
In former times, the weakness of the State was seen as the cause of
disaster and wars.

From such considerations evolved the conception of the sovereignty
of States, meaning to the jurist the aggregate of powers, rights, immunities
and privileges that international law confers upon the State, identified
by that system of law. The idea that the State is subject to international
law because that law made it a State, even a sovereign State, has not
yet been translated into international politics, although the various
peace projects are designed upon that basic legal assumption. It seems
fairly clear that international organizations are not of themselves the
answer to the quest for perpetual peace. That probably has to be found
in the attitudes of governments and the governed to such organizations.
That may be the crucial question. This line of thought brings us back
to the idea that the solution lies in the improvement of man. There we
encounter an extensive lacuna, the lack of our knowledge of our own
nature, e.g., the psychology of men in governments dealing with other
governments and with their own peoples. That is but one aspect of
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arriving at some control over the human attitude to systems for perpetual
peace. To improve we have to know well what we have to improve.

Perhaps it is appropriate in a university to propose that one part of
the endeavour to secure an improved attitude to projects for permanent
peace is the removal of ignorance. Ignorance feeds suspicion which has
proved fatal in previous endeavours to secure and maintain peace. Is it
too ambitious to suggest that education may have a key role to play in
this move to change attitudes of governments and governed alike to
the establishment of permanent peace ?

International lawyers approach the law of war under two main
divisions, the jus ad bellum, i.e., the international law governing the
right of States and other organized political entities to resort to armed
force, and the jus in bello, i.e., the law governing the conduct of bel-
ligerents once war has begun. The interplay between the two has been
complex and has by no means lost its importance in our day. The more
fragile the system of ensuring the peace may be, in the prevailing political
climate of the time, the greater has been the attention given to the law
imposing restraint upon the conduct of belligerents in warfare. The past
decade has seen a marked lack of confidence in the existing peace
system, whether universal, as in the U.N. Charter, or in regional arrange-
ments such as NATO and the Warsaw Pact, OAS or OAU. In the past
ten years a considerable corpus of new jus in bello has been established
under the revealing title—"The International Humanitarian Law of
Armed Conflict". This includes not only the law governing the war
conduct of State belligerents, but also of "national liberation move-
ments", and of the parties to an internal conflict or armed rebellion,
within the territory of one State. In this new law there is a requirement
that States instruct their armed forces in that law and "encourage (in
time of peace) the study thereof by their civilian population". It would
seem an omission that we do not have the like requirement in the next
operative project for securing perpetual peace so that it may become
known to the entire world, including members of governments who
stand in particular need of not being exempt from the wholesome
process of education.

There would also seem to be some need to ensure that men and women
are aware of the international law about resorting to armed force and
the system for preventing that occurrence, as well as of the law which
prevails when that system fails. Such awareness might correct the pre-
vailing impression, still with the majority, that "in time of war the laws
are silent", written on the War Memorial in Lincoln's Inn.
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SOME EUROPEAN PROJECTS FOR PERPETUAL PEACE

These plans have been described as a catalogue of human failures.
Yet, even if that were wholly true, it is no less important to study them
and to seek to derive from their failures something novel.

We know that there were early attempts in the Christian underground
societies before the Edict of Milan of 313 A.D. to proscribe the military
calling for Christians. It was not a plan for perpetual peace. It was a
strong feeling in the early Church, when standards were high and before
it became established, that war and Christianity were not compatible
activities. The arguments about this development and the reasons for
it are endless. They tend to be coloured by the religious denomination
of the historian. It was a position adopted only by Christians and
drew upon it the scorn of pagan intellectuals. "What then", asked
Celsus (A.D. 178), "do the Christians do to defend the territories of the
Empire ?". "We pray", was the Christian rejoinder. Celsus was not
impressed.

Nevertheless, there was a moment when underground Christianity
took a pacifist attitude to war based on its incompatibility with the
Christian religion. The removal of paganism as the official religion of
the Empire and, particularly, the abandonment of the Roman Emperors'
claim to be god as well as Emperor and Commander in Chief, were
not without their impact upon the attitude of Christians to war after
the Edict of Milan A.D. 313. In the context of the controversy between
St. Augustine and Faustus, the Manichaean heretic, in the early
5th century, St. Augustine gave his great authority to what became the
official Christian approach to war. It is not necessarily sinful, he wrote,
for a Christian to take part in a war. The mediaeval doctrine of the
"just war" was launched. Its final demise was not seen until late in the
18th century. Its influence upon the actual conduct of warfare was
almost wholly unfortunate. It accounts for much of the barbarity, lust
for killing, rapine and destruction of mediaeval warfare. A Prince
who waged a "just war", i.e., one for a "just cause" with a right intention,
was implementing the will of God. The adversary was by definition
opposing the will of God. The party waging the "unjust war" was
subject to the full restraints of the law of war, such as they were. The
wager of the "just war" was not in like case. Further, the will of God
could be displayed in the fact of victory, the arbitrium Dei, whereby
the "just" Prince punished the wicked (the defeated) in this world as
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the devils in hell would in the next. As the will of God was, and is,
not divisible, both belligerents could not be waging a "just" war.

It was not until the late 16th century that the idea of the law of war
binding the "just" and the "unjust" alike found a foothold. In this
the Spaniard Vittoria was a pioneer. It is part of the credit due to
Grotius that though he wrote at length in 1605 and 1625 about the
"just causes" of war, he was firmly of the view that the law of war bound
the "just" and the "unjust" belligerent alike. This matter is not academic
today because the "just war" doctrine has now passed into international
law as the "just and lawful" resort to force by States, as now contained
and defined in Arts. 2(4) and 51 of the U.N. Charter. Shortly after
1945 questions were asked by jurists whether the modern law of war
restrained, and conferred rights upon, the aggressor and the victim
State in like measure, e.g., in the extensive rights of the military occupant
of enemy territory, a frequent consequence of aggression. Jurists also
asked whether neutrality, as classically conceived, had been wholly or
partially eroded by the prohibition of the resort to aggressive force by
States in Art. 2(4) of that Charter. These matters still agitate jurists.

The old "just war" doctrine sought to limit the resort to war and not
to establish perpetual peace. Its practical impact upon the jus in bello
was considerable and morally disastrous. It was less so when that
doctrine was modified to become, in the 15th century, the "public and
open war", and the moral overtones of its "justness" became redundant.
As no war was "just" unless "avowed" by the Prince, no Prince would
in practice admit that any war "avowed" by him was other than "just".
A war not so "avowed" was a private war which stood under the anath-
ema of the Church and, in time, was removed as a scourge of Europe.
Neither prisoners nor booty nor spoils could be taken in a private
war, and acts of killing, seizure and destruction became acts of brigandage.

Of the specifically European peace projects, by way of reconstruction
of the political world, a device that came to be associated with Europe,
the pioneer was Pierre Dubois, a French lawyer (1250-1312) of evil
reputation responsible for the torture and persecution of the Order of
Knights Templars to secure the aggrandisement and wealth of his
royal master, Philip IV, the Fair. In 1306 he produced a pamphlet
entitled "On the Recovery of the Holy Land", demanding peace through-
out Christendom as a necessary prelude for a successful Crusade.
The method he urged was a General Council of prelates and Christian
Princes presided over by the Pope. Members of the Council who waged
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war against other members were to be outlawed, an institution of the
Middle Ages which betokened the weakness of law enforcement mech-
anisms. Disputes between members of the General Council were to go
to arbitration by three Princes and three prelates chosen by each side
from a panel appointed by the Council, with an appeal from the arbi-
trators to the Pope. Breach of the peace so covenanted must lead to
concerted military action by all the members against the offender, who
would be deprived of all his possessions and banished to the Holy
Land, a somewhat strange sanction for a Christian Prince. It was
thought that the punishment fitted the crime in that he would be able
to exercise his superfluous military energy against the infidels as opposed
to peace-loving Christian Princes in Europe. In reality, the plan was
a disguised claim for French hegemony by by-passing of the Emperor.
There was little in the plan that could be called original. The salient
ideas were known to the ancient Greeks, and thought out by them more
thoroughly and coherently. Its impact upon the law of war was minimal
except to lend emphasis upon the "justness" of a Crusade with all
that that entailed for the infidels, as has been displayed by Runciman
in his classic work on the history of the Crusades.

A like project directed at the Turks was put to the French king
Louis XI by the king of Bohemia, George (Podebrand), on the advice
of one, Marini, in 1462. Once again it was a covert plan for French
hegemony disguised as an alliance of Christian States. There was to
be a permanent Council with wide powers over the confederated states,
and a confederal tribunal. This time both the Pope and the Emperor
were ignored. Louis XI declined to co-operate and the project came to
nought. A like plan was embodied in a treaty concluded in 1518 between
our Henry VIII and Francis I of France. The Treaty was directed against
the Turks and any aggressor ruler, and designed to establishing universal
and permanent peace. Other Christian Princes were invited to accede
to the treaty. There was no organization of States. It came to nothing.
In reality it was part of Cardinal Wolsey's "forward" policy to be a
dominant figure in Europe and to boost his candidature for the Papacy.
The latter had put up a rival scheme which Wolsey wished to eclipse.

None of these projects had any roots in political actuality and were
masked devices for unilateral and temporary policies. They cannot
properly be seen as preludes to the League of Nations and they made
little advance upon what had been done much better centuries before
in ancient Greece.

The 16th century religious tensions in Europe precluded and negated
projects for perpetual peace, but these revived in the 17th century. In
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1623 another Frenchman, Emeric Cruce, wrote "A discourse, setting
out the occasions and means of establishing a general peace." * Written
under the impact of the Thirty Years War, it sought to convince Princes
of the wickedness and stupidity, of war. The minor theme was the
establishment of permanent peace. For this he proposed that the
Princes set up a permanent council of ambassdors at some place, e.g.,
Venice, to settle disputes rationally and calmly. The main preoccupation
of Cruce was the pre-eminence of France and settling matters of pre-
cedence. Undoubtedly the latter frequently destroyed any hope of
diplomatic consensus. It came to nothing except that at the end of the
19th century it was discovered by the pacifist school of writers on inter-
national affairs who fell upon it with an enthusiasm which the merits
of the work did not deserve.

A more important political project was that of Sully, Minister to
the French king, Henry IV, written after the latter's assassination in
1620, at a time when Sully had been forced to leave the royal service
and was in retirement. Sully's "Grand Design" envisaged a European
federation of States, with a redistribution of territory, composed of
15 States, 6 hereditary and 6 elective monarchies and 3 republics. There
was to be a General Council with governmental functions and 6 Provincial
Councils which were the organs of the federation. In reality, the Grand
Design was directed against Spain and Austria then under the Hapsburgs
and from whom large areas of their territories were to be taken. The
federation would be able to repel the Turks by a federation force to
which the members contributed contingents, an embryonic international
"war-making" force.

The projects so far considered display certain recurrent features.
First, they are all for French aggrandisement and the repulsion of the
Turks or other infidels from Europe. Second, they lack any form of
political reality. Third, they mask their real purpose. Fourth, they
display little novelty. Fifth, they have little impact upon political
events. Sixth, they have the like impact upon legal doctrine whether
in the jus ad bellum or in the jus in bello.

In the 18th century we see for the first time an express reference
to the "balance of power" device of international politics, in the Treaty
of Utrecht, 1713. That conception was not novel and may have been
posed in the early 16th century by Francesco Guicciardini. It came to

1 Original title: "Le Nouveau Cynee, ou Discours d'etat representant les occasions
et moyens d'etablir une paix generate."
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mean the preservation of the status quo among a group of States in a
specific geographic area of varying size. It had an implication for the
doctrine of the "just war", namely, whether a war to preserve the
status quo might properly be considered as a "just war" or as an example
of lawful intervention by a State, a doctrine of somewhat precarious
standing in international law. The balance of power doctrine is one
of high politics and not one of international law. It has been, and still
may be, one of the devices for seeking to maintain perpetual peace;
but with limited success.

In 1693 William Penn the Quaker published an essay entitled
"Towards the present and future peace of Europe". This improved
upon the earlier idea of federations of States only by including the
Muscovites and the Turks. It proposed an elaborately composed council,
the votes of the members being determined by the yearly revenues of
their respective foreign trades, a very English proposal.

A major contribution to perpetual peace projects was made by the
Abbe Saint-Pierre in 1713. His main proposal was to continue and
perpetuate the "balance of power" system, i.e., the status quo as it
stood at the Peace of Utrecht, 1713. His federation of States was to be
confined to Christian States. Its purpose was to prevent both foreign
and civil wars, and to preserve the existing forms of governments.
That was a novelty. The supreme organ was to be a Senate, a permanent
organ, composed of delegates of member States with power to settle
disputes between them. A recalcitrant member State would be forced
into submission by war. Each major State had one vote in the Senate
while minor States were grouped, with.one vote. Saint-Pierre's project
received only moderate enthusiasm from Louis XIV. Frederick the
Great, after seizing Silesia, informed Voltaire in a letter that the peace
plan of the Abbe Saint-Pierre "is very practical but for the fact that it
needs for its success the consent of Europe, and some other bagatelles".
The continued enthusiasm for his peace plan evinced by the Abbe was
not commensurate with its success or practical effects.

Jean-Jacques Rousseau, a formidable but maligned thinker, was a
great admirer of the Abbe and his ideas. In 1756 Rousseau wrote a work
of adulation on the Abba's peace project. In the same year, 1756,
Rousseau wrote his "Jugement sur la paix perpetuelle". In this work
he set out his own ideas. These were twofold. First, the Abbe's ideas
for peace could be implemented only by a very tight and binding con-
federation of States. Second, it was Utopian to expect the first. In his
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writing, "L'Etat de Guerre" (1755), Rousseau set out his famous
theory * which had a considerable impact upon the law of war, propelling
it in a humanitarian direction. He propounded: "There can be no war
between man and man, not even between band and band, either in the
state of nature or in the civil state, but only violence and murder. War
presupposes the existence of organized communities: all the horrors of
war derive from the very precautions which men take to prevent it,
from creation of the state... The sole end of war is, or ought to be,
to preserve the existence, or assert the equality, of the state against other
states... The state which uses barbaric methods of war is confusing
the body politic, the sole legitimate object of hostility, with the individuals
who compose it. In either case there is a violation of the first principles
on which the state rests—of its autonomy in the one case, of its corporate
structure in the other." He continued: "There is no prospect of federal
leagues being established otherwise than by revolution and, on this
assumption, which of us would venture to say whether the European
League is more to be desired than feared? It might perhaps do more
harm all of a sudden than it could prevent for centuries." At last
someone had made a break with the federation device for perpetual
peace. In his "Contrat Social" which appeared in 1762, he wrote:
"Having thus laid down the true principles of political right and striven
to establish the State upon a durable foundation I have now but to
strengthen it on the side of its relations with other powers... But all
this forms a new field which is too vast for my limited vision. It is
better that I confine myself to things nearer at hand."

Although Rousseau virtually contradicted himself in advocating a
strict and tight federal system of states as the only method of attaining
permanent peace and then abandoned it as Utopian, his views about
the nature of war have had a profound impact upon the acceptance of
the humanitarian bases of the law of warfare. In the "Contrat Social"
he had expressed the novel view that: "The object of war being the
destruction of the enemy State, one has the right to kill its defenders
only when they have weapons in their hands; but immediately they put
them down and surrender, thus ceasing to be enemies or agents of the
enemy, they once more become ordinary men, and one no longer has
any right to their life. Sometimes one can extinguish a State without
killing a single member of it; moreover war confers no right other than

1 Repeated in his Contrat social, Book 1, chap. 4. This view was adopted by
Portalis in 1801.—See Lassudrie-Duchene, Jean-Jacques Rousseau et le droit des
gens (1906).
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that which is necessary for its purpose." Now these are important and
guiding principles which lie at the root of much of our modern law of
war, from the de Martens Preamble to the Hague Convention No. IV
on the Law of War on Land of 1907 to the Geneva Conventions, 1864
to 1949, and the Additional Protocols of 1977. Rousseau has some claim
to be considered the father of the modern humanitarian law of armed
conflicts. Moreover, his principle of proportionality is now accepted
as the basis of the law of war governing the conduct of hostilities.
These are no light claims, whatever may have been the contradictions
in which Rousseau found himself in advocating a solution for perpetual
peace which he was forced to dismiss as Utopian.

The 18th century concluded with Kant's contribution to the theme
of perpetual peace in his work "Toward Perpetual Peace", of 1795.
Kant considered that perpetual peace was no vain imagining, but
attainable by a long process of moving toward certain conditions defined
by him and within human power to attain. Such conditions excluded
mental reservations in the making of peace treaties, and the abolition
of standing armies. State constitutions should be republican, to keep
the legislative from the executive power. The law of nations should
rest upon a confederation of free countries. Kant carefully refrained
from setting up and formulating a Utopian organization of States, but
was content to point out that a confederation was a requirement for
perpetual peace. The philosopher was no dreamer.

The 19th century displayed great activity in political agreements and
declarations. The system of States established by the Congress of
Vienna of 1815 lasted for nearly a century, with the new German Con-
federation as a permanent league of sovereign States in place of the
old Holy Roman Empire. The "Concert of Europe" came to be extended
to a system of co-operation among European States acting in the sup-
posed European interest, and based upon international law. By the
early 1850s the European Concert of the Great Powers broke down
with the Crimean War. In the Treaty which concluded that war, the
Treaty of Paris, 1856, the principle of self-determination, for Wallachia
and Moldavia then under Turkish sovereignty, found a place, albeit
without plebiscite, for the first time as a device for reducing the prospect
of war. At the same time the law of nations (international law) reached
out to embrace the Latin American States, the USA and the Far East,
but they recived that law with its European imprint and content.

Unrelated to the emergence of new projects for perpetual peace, but
impelled by positivist theories of law and secular humanitarian forces,
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a codification of the law of war was achieved in a series of Conventions
established at the Second Hague Peace Conference of 1907. It is true
to say that the law of war was the first part of international law to
receive the codification treatment, by the impetus of Imperial Russia
under Tsar Nicholas II. In the result, the written law of war achieved
a precocity for which it has had to pay dearly as an anachronism in this
century. The modern system of arbitration for the settlement of inter-
state disputes was originated in 1794 by the conclusion of the treaty
between Great Britain and the USA, known as the "Jay Treaty of
Arbitration" x whereby mixed commissions might determine disputes
relating to the exercise of belligerent rights by Great Britain, and U.S.A.
neutrality, at sea. Nineteenth century arbitration was led by the U.S.A.
and the U.K. and culminated in the establishment of the Permanent
Court of Arbitration at The Hague by a Convention concluded at the
first Hague Peace Conference of 1899, as an administrative apparatus
and not as a court.

THE CONVENANT OF THE LEAGUE.
THE PACT OF PARIS AND THE U.N. CHARTER

The League of Nations was created by the Covenant which formed
Part I of the Peace Treaties of 1918 with Germany and the Central
Powers. A peace treaty is not the happiest place in which to launch a
project for perpetual peace. In any event, the Covenant of the League
did not seek to prohibit resort to war but to delay resort to it. The
principle behind the League was not novel. It was an association of
independent but co-operating States, each Member State retaining its
sovereignty, although each of them accepted certain prohibitions in the
exercise of their sovereign rights. There was no system of international
government. It was not an organic association, and it lacked virtually
any corporate capacity and enjoyed no legal personality.

By the second half of the 19th century and until the establishment
of the League Covenant in 1920, it was orthodox international law
that States, in the absence of express treaty obligations, had, as an
essential and inherent part of their sovereignty, the right to resort to

1 Named after the then American Secretary of State, John Jay.
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war as an instrument of national policy. Thereby international law
contained its own cancer. Under the Covenant, States accepted the
obligation of pacific settlement of disputes and agreed not to resort to
war for a certain period after those means had been exhausted. Organs
of the League were established to monitor and adjudicate the breach
of these obligations and to apply economic, and advise upon military,
sanctions for their breach. The renunciation of war was not complete,
but it would be unlikely that a State could contrive to initiate a resort
to war without violating a provision of the Covenant. To the extent
that there was a gap in that respect, the gap was remedied by the Pact
of Paris (the Briand-Kellog Pact) of 1928. Thereby States undertook
to settle their disputes only by pacific means, and renounced war as
an instrument of national policy. This instrument survived the dissol-
ution of the League of Nations in April 1946 and is still in force although
its obligations are overtaken by the U.N. Charter of 1945, Art. 2(4).
The Preamble to the Pact of Paris contained its sanction: ". . .any
Signatory Power which shall seek to promote its national interests by
resort to war should be denied the benefits furnished by this Treaty."
Thus Hitler's Germany, by violating the Pact in relation to Poland in
1939 and the USSR in 1941, exposed itself to lawful declarations of
war against it by the U.K., France and other signatory States.

The Pact marked a major turning point in international law and
established the sharpest prohibition of resort to war then known, but
preserved the right of self-defence and the resort to war against a viol-
ation of the Pact. Regrettably, the word "war" opened the gate to armed
conflicts that avoided the legal quality of "war". Neither did it purport
to touch the right of resort to reprisals in war. Its own logic inhibited
any such prohibition. Its impact upon the law of war was not im-
mediately discernible, but by 1932 the "Stimpson doctrine" of non-
recognition of "any situation brought about by violation of the Pact
of Paris" had emerged. This doctrine has never been accepted in inter-
national law. Events since 1932 have exposed its artificiality. But the
Pact was, and is, an important step in the process towards establishing
the international criminality of aggressive war. It has made an inroad
upon classic conceptions of neutrality. It initiated a move which is
still with us but forms no part of the law, namely, to deny certain rights
under the law of war to an aggressor belligerent, e.g., the extensive
rights accorded to an occupant of enemy territory, and a denial of
title to territory acquired by illegal use of armed force, which is to-day
a part of international law.
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The Charter of the U.N. of 1945 prohibited not only the use of force
by States but also the threat of such use. By Art. 2(4) "All Members
shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any
State or in any other manner inconsistent with the Purposes of the
U.N." This prohibition is subject to the preservation "of the inherent
right of individual or collective self-defence..." contained in Art. 51.
The primary purpose of the U.N. Organization is to maintain inter-
national peace and security. The primary responsibility for this has
been imposed upon the Security Council and removed from the periphery
of individual States or regional organizations of States. The Security
Council, for this function, has the power to impose legal obligations
upon Member States, subject to the unanimity of the permanent members
of the Council unless they all abstain or decline to vote. A "Great
Power" pentarchy exists for the five permanent members of the Council,
but concert among them does not. This has led to improvised methods
of maintaining the peace, such as the "Uniting for Peace Resolution
of the General Assembly", of 1950, operating only by way of recommen-
dation to the U.N. Members.

Such is our latest project for perpetual peace, no longer exclusively
European, but one in which Europe played a major part. Its effects
upon the modern law of war are still being worked out. The criminality
of aggressive war was established in the I.M.T., Nuremberg, (London)
Agreement of 1945, before the Charter came into force. The classical
law of neutrality remains in attenuated form to the extent that it is
not eroded by the Charter provisions, e.g., where the Security Council
imposes obligations upon Members to act in a manner not consistent
with neutrality against an aggressor State, not a very likely event. One
impact of the Pact of Paris and of the U.N. Charter upon the law of
war was to cause doubt whether that law remained binding on all
belligerents irrespective of which belligerent was the aggressor. This
question caused much concern to jurists in the post-World War II era.
There is a consensus among jurists that the Grotian principle that the
law of war binds all belligerents alike, irrespective of the legality of their
initial resort to war, stands firm. The supporting grounds are humanity
and policy. Today the law of war is, in purpose and content, essentially
humanitarian. A violation of the law of war by an aggressor belligerent
is an aggravation of its original breach of the law. The victim of the
aggression remains bound by the law of war.
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CONCLUSIONS

What shall be said at the end of the day ?

(i) Man's quest for a perpetual peace project is not likely to cease as
long as wars are likely.

(ii) In theoretical writings, diplomacy, and in international organization
based on international law, there has been a depressing poverty of
thinking about projects for perpetual peace, either in originality or in
effectiveness, from the time of the Greeks.

(iii) The attempt to mould the content or the application of the jus in
hello by the jus adbellum has in time past been disastrous and is no less
likely to have the like result now or in the future.

(iv) The law of war must, as a matter of humanity and policy, bind all
belligerents alike without regard to the lawfulness or otherwise of their
initial resort to armed force.

(v) The argument whereby crimes against peace (aggression) were seen
as the occasion for the commission of massive war criminality has led
to attempts to deny the benefit and protection of the law of war to
aggressor belligerents. It must be resisted in the interests of humanity,
which colour the whole of that law. All law is made, in the last resort,
for the benefit of mankind.

(vi) Devices such as the U.N. Charter prohibiting the use or threat of
force must not be allowed to hinder development of the law of war
on the ground that such an endeavour might diminish public confidence
in the endeavour of the U.N. Charter to limit the resort to armed force.

(vii) Man would be well advised to make a close study of his own nature
in seeking the causes of war, and to frame future perpetual peace schemes
in the light of his discoveries about himself.

(viii) The solution of the continuing resort to armed force lies in the
nature of man. Until that nature can be understood and mastered, the
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international community would be well advised to acquaint the citizenry
of the governments of the world with the knowledge that their govern-
ments have accepted legally binding restraints upon resort to armed
force, the violation of which is a criminal offence of the utmost gravity.

(ix) The main causes of wars are ignorance and suspicion, with the
latter fed by the former. Individuals responsible for aggressive war
are exposed to the supreme penalty of death.

(x) The establishment of permanent peace does not lie outside human
capacities, but to imagine that such establishment can be achieved by
simple and swift solutions is a fool's dream.

Professor Colonel G.I.A.D. Draper, O.B.E.
University of Sussex.
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