
open

to oLumanitarian Jroblems

Under this self-explanation heading which is justified on merely
reading the Table of Contents of the Revue internationale since 1919,
we give extracts of some articles which have appeared in our publica-
tion over half a century. The selection may indeed be arbitrary, but
its purpose is merely to show the diversity and importance of the
subjects dealt with. Those years have been of capital importance and
corresponded to a turning point in history all the more profound
as all problems have found themselves raised anew.

How did the Red Cross movement not succumb to the blow?
It thus has constantly to rethink its practical action and examine
the place and effectiveness of its principles in the context of a world
undergoing rapid transformation.

The International Review plays a useful role in this direction.
Indeed it enables sign-posts to be set up along the way as objectively
as possible, illustrates contributions made by different civilizations to
humanitarian aims, brings the experience of serving others to the
forefront, studies the origin and development of international human-
itarian law and gives permanent account of the more important
activities of assistance under the emblems of the red cross, red
crescent and red lion and sun. (Ed.)

*
* *

553



The Red Cross in Schools

On 8 May 1908, Dunant's eightieth birthday, the Swedish flag
floated above all schools of the kingdom in honour of the famous
promoter of the Red Cross foundation, and a booklet printed for the
occasion was read to pupils and distributed liberally on the instructions
of the Minister of Education.

This is an example on which to ponder, a magnificent precedent
which should not be lost on the Red Cross. What we learn at school
remains indelibly printed on the mind and unquestionably exerts a
generally decisive influence on our whole life.

EDMUNDO GREINER

August 1919

If we wish to ensure and consolidate the triumph of new ideas of
charity and active brotherhood, the school can contribute considerably
and with the greatest effectiveness in all countries. Everything is in a
state of change today. No longer are things regarded as they were
previously. People no longer have the same ideals and they resolutely
condemn what was admitted and even admired only yesterday. Teaching
in schools must therefore necessarily share in this development and even
be its champion, its knowledgeable and wise mentor.

The patriotism of former years used to excuse, demand and even
sanctify if need be the most odious crimes. All for the fatherland, even
if, led by men known to be mad, it was in the wrong and went headlong
into the worst possible adventures. Patriotism has fortunately developed.
Love of one's country is as strong as ever, but modern education has
tempered it with formerly unknown discretion. One need not blush for
what one loves. We want our country to be strong, but honest; ready
to defend itself, but respectful of others' rights; worthy and just and
not deceitful and lacking in scruples. Only when these qualities prevail
everywhere will peace uncontested reign on earth.

So far the feats of the Cyruses, the Alexanders, the Hannibals and
the Caesars have been presented with too much enthusiasm to the
admiration of youth in most textbooks. The conquerors are portrayed
as demi-gods eclipsing all others. There is room only for them. Their
least gestures are given attention. Their sayings and witticisms are
quoted. Pleasure is taken in following them everywhere. But these idols
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must fall and inspire only a very relative enthusiasm. Their impressive
glories are built on the mountains of human bodies at a cost of blood
from thousands and thousands of our fellow men. They have inflicted
harm, suffering and tortures without name on humanity without any
benefit. How greatly do I prefer the calm and pure glory of a Rousseau,
a Dunant or a Pasteur!

True, we cannot change history. But we may compare the past with
the present and by judicious comparisons guide youth along the present
post-war road towards the welfare of a l l . . .

. . . In these conditions, it is easy to understand how useful school
can be to the Red Cross for the dissemination of its principles, the
recruitment of its members and even for the accomplishment of its task
for, whilst it is true that school children, in view of their youth, cannot
help immediately, they will become men and women, and fine sincere
and well prepared co-operators. They will have the vocation, will be
properly taught and will be aware of what the institution expects of
them.

We could introduce into schools preparatory courses on Red Cross
theory and special exercises in Red Cross practices. There are .gymnastic
sections and boy scouts in colleges. There have also been school bat-
talions. Why should there not be miniature relief columns? We believe
this feasible and even easy. In fact, far from being a burden for young
people, the teaching of Red Cross ideas is something in the nature of
recreation, useful recreation it is true but recreation nevertheless, that is
to say involving no physical tiredness and demanding no extraordinary
tension of the mental faculties...

. . . Let us then introduce the Red Cross into schools. This is not
the wandering of some veteran of the Red Cross who sees nothing but
the Red Cross in the world. But it is the wish of one of the institution's
devoted friends who, through long experience, knows how much remains
to be done to perfect Red Cross services and make them really worthy
of their high calling.
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International Ethics and the Red Cross

. . . If the Red Cross had limited itself to the affirmation of a prin-
ciple: inter arma caritas; if it had not successfully striven to ensure that
principle's direct applications, the Red Cross would have had no real
influence, for every moral idea is of value only so long as it is translated
into practice in the life of individuals and societies. For that reason we
must give our whole-hearted applause for the way in which Red Cross

EDMOND BOISSIER
May 1923

activities have developed and are still developing each day, extending
their scope from prisoners of war and other war victims, to the victims
of disasters of all kinds, making up, no longer only during war but also
in time of peace, for the inadequacy of official institutions and taking
every necessary initiative to help suffering mankind. It may therefore be
stated that the Red Cross, to borrow a biblical phrase, shows its faith
through its work.

Nevertheless, in these troubled times and in view of its many practical
activities, it is a good thing for the Red Cross not to forget the " faith "
which inspired its " works ". This is useful because its work—especially
when as a result of world war that work is concentrated within the na-
tional territory—could, at least temporarily, cause it to be a little forget-
ful of the institution's higher aim.

That aim is not solely to give care and material assistance: in these
unhappy times the institution must also, through the testimony of all
those who appeal to it, convey a message of hope and trust to distressed
humanity which is more divided than at any period of history.

The reason for the existence of the Red Cross, we repeat, is to pro-
mote the principle of international ethics from which it sprang. However,
the mission of supporting that ideal may not be left to the International
Committee alone. Apart from their immediate and practical tasks,
National Societies too are the apostles of this common ideal.

In its foreword in November 1918 to its Actes pendant la guerre
1914-1918 which we wish to recall here, the International Committee
wrote:

" Whilst National Red Cross Societies have specific duties, whilst
their obligations and prerogatives are laid down in definite texts, the

556



International Committee has a freedom of action which no statute may
restrict. Its programme is simple and broad. Faithful to its duty, it is the
defender of charity and justice. It must not only proclaim these two
principles, without which there would be no humanity worthy of the
name, but must protect them against attack. Transcending national
rivalries, it must seek to embody universal conscience ".

The time has come to state that this noble programme is not the
prerogative of this Committee; it can and indeed must henceforth be
the programme of all societies bearing the name Red Cross. There is
for the Red Cross as a whole, viewed as one historic element of modern
international life, a spiritual mission to be fulfilled; it consists of working
constantly to establish and develop international ethics or a set of rules
to which relationships among States and nations should be subordinate.

This will be propagated by the Red Cross first and foremost through
its activities, but only on condition that charity is prompted solely by
what we like to call " the Red Cross spirit ". It is in that spirit that the
Red Cross should exert its influence on international morals; and
because society's consent and adaptation to certain rules for communal
living precede and prepare the ground for the establishment of laws,
future international law must be provided with constantly broadening
bases founded on customs, usages, aspirations and the ideals which are
the prerequisite of such laws.

In the slow process of building a better society of States—sometimes
violently interrupted and placed in jeopardy—the Red Cross has a
mission, a responsibility, because it has the backing of tradition and
influence. The obstacle which it must break down is the one which
stands in the way of any progress in international order. Logically and
in fact it is the same one which hinders the best qualities of individuals
from thriving and which slackens the pace of social improvements. Just
as personal selfishness is the eternal adversary of individual and social
progress, national selfishness is the enemy of all sincere co-operation
among nations; the more so as, under the imposing and grand name of
national sovereignty, it has achieved the elevated level of intangible and
sacred dogma.

It is not for the Red Cross to join issue, in politics—which are taboo
to it—with doctrines which are harmful to human welfare: but it has
the imperious duty of training in all countries an elite which, eager to
carry on the work begun by the Geneva Convention, will demonstrate
through its work, its broadmindedness, the impartial generosity of its
practical activities and its dedication, that it intends to continue to be the
apostle of that international moral code which should win over the
hearts of men of good will before being sanctioned by treaties and laws
governing relationships among nations. There is at present no apolitic
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or temporal body better able to act as the advocate of this profound
yearning of peoples for a single moral law applicable to nations and
individuals. At the same time as it continues and extends its relief work,
the Red Cross must be an educator in justice and love among men and
nations.

The New Geneva Conventions and the Red Cross

.. .What are the legal bases in the four new Conventions which pro-
vide the International Committee of the Red Cross with grounds for its
traditional activity ?

The International Committee's right to take humanitarian initiative,
which is basic to its mission, has been not only maintained but extended
to civil war, and even to the absence of a Protecting Power.

JEAN PICTET

September 1949

It is still responsible for the formation, whenever it deems it necessary,
of the Central Prisoners of War Agency and, moreover, a central agency
for information on civilians. This latter agency, with assistance from
Red Cross Societies, organizes the exchange of family news when normal
correspondence facilities are disrupted.

It is well known that during the two world wars, especially the second,
delegates of the International Committee systematically visited prisoner
of war camps on the same authority as representatives of the Protecting
Powers. This important function did not however involve them in any
obligation in international law. It is now specifically covered by the
codified law. Committee delegates are authorized to go wherever there
are prisoners of war, to talk with them and their spokesman in private.
There shall be no restriction on the frequency and duration of the visits
and delegates shall have full liberty to choose the places to which they
wish to go.

But that is not all. It will be recalled that during the last war access
to the camps where so many civilian detainees and deportees met with
atrocious death, was refused to the Red Cross and the Protecting
Powers. Henceforth, in countries at war, pursuant to the IVth Conven-
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tion, all places where civilians are interned for any reason whatsoever
shall be open to inspection.

The work of the International Committee in providing material relief
to prisoners of war, interned civilians and the population in occupied
territory has been specifically recognized. One special provision deals
with transport by ship, rail or road as required by circumstances.

Recourse may be had to the International Committee for several
other reasons, such as the setting up of hospital and safety zones, the
settlement of differences between Powers and the forming of joint
medical commissions to visit and decide upon the repatriation of
wounded and sick prisoners. The members of these commissions are
appointed by the Committee in agreement with the Protecting Power.

In one of its resolutions, the Diplomatic Conference recognized the
need to provide the International Committee of the Red Cross with
regular financial support so that it may at all times be ready to carry
out the humanitarian tasks entrusted to it by the Geneva Conventions.

Clearly then, national and international bodies of the Red Cross
will find in the new Conventions more numerous and more solid bases
to carry on their humanitarian mission without in any way compro-
mising their character as private institutions, their humanitarian ini-
tiative and the special flexibility of their status.

India: Human or Superhuman ?

. . .Whether buddhistic or brahminic, India venerates religion
(dharma), the spiritual discipline either as a regulator of life (brahminism)
or as our deliverer (buddhism). This nirvana imposed by buddhism as
an ideal even on brahmin orthodoxy (brahmanirvanam) signifies the

PAUL MASSON-OURSEL
November 1951

passage from the relative to the absolute, from the utilitarian to the
disinterested. It is obtained when the living person definitively renounces
the life-wish and exscinds all structures of encumberment resulting
from his actions, this burden of karman which imprisons him in an
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endless existence of ignorance and pain. The Emperor Acoka did not
regret having caused humans to suffer, but having acted as an " im-
perialist ", having preferred violence to mercy as a political necessity and
having set an example of cupidity. He therefore set himself a task: to
spread among the immense opacity of castes the prestige of rejecting
caste, among the atrocious life-wish the renunciation of approval,
according to the example given by the Cakyamuni, the sovereign who
instead of turning the " wheel of the law " for wordly ends liberated
humanity by giving the wheel a backward thrust.

Let us then resume a comparison of these two attitudes: that of
Acoka and that of Saint Louis. Did the latter repent having been a
warrior? Undoubtedly not, since he fought for Christianity. Acoka
repented for having killed through political necessity. The Christian
king promoted his faith; the buddhistic emperor, as a sovereign, had to
maintain his authority and as a buddhist avoid any propagation of
" ignorance " (avidya)—two contradictory tasks. Neither had the strict
duty of respecting life (a western and modern concept). But this event
is an excellent occasion to permit us to descry the difference between
the oriental and our own occidental ideals. The subject was dealt with
tactfully, done justice, and documented precisely by the Reverend
Father de Lubac in his recent work Aspects du Bouddhisme (Editions du
Seuil, Paris, 1951).

The Jains preached the cult of no-harm (ahimsa) to all living things.
This resolute attitude is mandatory for buddhists. It was passed down
from the Parsis and adopted completely by Gandhi, for whom it became
the very expression of justice. Acoka repented for having caused harm.
Saint Louis,'by contrast, believed he had been equally as just in carrying
out the crusade as when dispensing justice beneath a tree in Vincennes.
He had no remorse. He held that in both circumstances he had per-
formed his proper duty, that of a Christian king. But we moderns, in
spite of our scepticism, we flatter ourselves that we understand Christian-
ity better than a saint when we regret that Louis IX had not been more
charitable. Incidentally, in other respects we consider him to have been
weak. It is difficult to judge.

However, it is up to us to act as objective arbiters. Acoka was surely
aware of Christian charity which no doubt consists of loving God through
one's fellow men. The feudal king loved his God when wishing Christian-
ity would reconquer the Calvary where the Son of God died for the
redemption of men. We must not ignore the fact that justice for us is a
heritage from both the Jews (Old Testament) and the Greeks, whilst
charity comes from the Gospel of Christ. But it must be known also that
India has very varied concepts of justice, with as many varieties in fact
as there are castes. We must also be aware that buddhism, aloof from
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legal rectitude and pure love, is limited to the rejection of illusion and
egoism. Lucid and disinterested, it is not compassionate, since it rises
above all weakness. The bodhisattwas who put off their nirvana to
promote the reign of Law are beneficent but do not love, they are
rationalists but are not charitable.

As it is delicate to define " spiritual life ", the use of the word " life "
is dangerous. Paradise is neither more nor less than the love of God.
Nirvana is the passage from life to death and not to life eternal; its
disinterestedness repudiates the life-wish. Buddhistic wisdom differs
from that of the Ancient Greeks because it does not, like the philosophy
of Plato, postulate ideas of the eternal—although some Gnostics of
Western Asia may have attempted syncretisms in this respect. True life
is the very basis of any " realisation " (sddhana); both the gospel of
Saint John and Tantrism, after a fashion, profoundly understood this.
Nevertheless the absolute of the metaphysician and of the ascetic de-
mands that life be transcendable.

A Century Before Solferino

During the XVIIIth century wars between England and France, a
committee was founded in London for the purpose of supplying clothing to
French prisoners of war in England. In 1759, that committee, wishing to
report on its activities to its supporters, asked the famous English essayist
Samuel Johnson (1709-1784) to write an introduction explaining the
motives for the relief action.1

December 1951

We believe our present-day readers will be interested in what Samuel
Johnson had to say and to see how his comments, admirable for their good
sense, are still topical. They will see also how, exactly one hundred years
before Solferino, Johnson professed opinions concerning prisoners of
war and the assistance they should be given which go far; they were indeed

1 Introduction to the Proceedings of the Committee appointed to manage the
Contributions begun at London, Dec. XVIII, MDCCLVIII for clothing French
Prisoners of War.
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precursors to the seeds of that great idea which, sown in fertile ground,
grew into the universal Red Cross movement.

The Committee intrusted with the money contributed to the relief
of the subjects of France, now prisoners in the British Dominions,
here lay before the public an exact account of all the sums received
and expended; that the donors may judge how properly their benefac-
tions have been applied.

Charity would lose its name, were it influenced by so mean a motive
as human praise: it is, therefore, not intended to celebrate, by any
particular memorial, the liberality of single persons, or distinct societies;
it is sufficient, that their works praise them.

Yet he who is far from seeking honour, may very justly obviate
censure. If a good example has been set, it may lose its influence by
misrepresentation; and to free charity from reproach, is itself a charitable
action.

Against the relief of the French, only one argument has been brought;
but that one is so popular and specious, that if it were to remain un-
examined, it would by many be thought irrefragable. It has been urged,
that charity, like other virtues, may be improperly and unseasonably
exerted; that while we are relieving Frenchmen, there remain many
Englishmen unrelieved; that while we lavish pity on our enemies, we
forget the misery of our friends.

Grant this argument all it can prove, and what is the conclusion?
—that to relieve the French is a good action, but that a better may be
conceived. This is all the result, and this all is very little. To do the best,
can seldom be the lot of man: it is sufficient if, when opportunities are
presented, he is ready to do good. How little virtue could be practised,
if beneficence were to wait always for the most proper objects, and the
noblest occasions; occasions that may never happen, and objects that
never may be found?

It is far from certain that a single Englishman will suffer by the
charity to the French. New scenes of misery make new impressions;
and much of the charity which produced these donations, may be
supposed to have been generated by a species of calamity never known
among us before. Some imagine that the laws have provided all necessary
relief in common cases, and remit the poor to the care of the public;
some have been deceived by fictitious misery, and are afraid of encour-
aging imposture; many have observed want to be the effect of vice, and
consider casual almsgivers as patrons of idleness. But all these difficulties
vanish in the present case: we know that for the prisoners of war there is
no legal provision; we see their distress, and are certain of its cause; we
know that they are poor and naked, and poor and naked without a crime.
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But it is not necessary to make any concessions. The opponents of
this charity must allow it to be good, and will not easily prove it not to
be the best. That charity is best, of which the consequences are most
extensive: the relief of enemies has a tendency to unite mankind in
fraternal affection; to soften the acrimony of adverse nations, and
dispose them to peace and amity: in the mean time, it alleviates captivity,
and takes away something from the miseries of war. The rage of war,
however mitigated, will always fill the world with calamity and horror:
let it not then be unnecessarily extended; let animosity and hostility
cease together; and no man be longer deemed an enemy, than while
his sword is drawn against us.

The effects of these contributions may, perhaps, reach still further.
Truth is best supported by virtue: we may hope from those who feel or
who see our charity, that they shall no longer detest as heresy that
religion, which makes its professors the followers of HIM, who has
commanded us to " do good to them that hate us ".

Respect of the Human Person in Islam

. . . Forty years of travel in Islamic lands have even led me to the
tentative belief that Islam has survived its territorial, economic and
technical losses only to keep alive on the world, in the hearts of simple
honest village and nomadic moslems uncorrupted by life in towns, a
vast and infinitely precious reserve of faith in divine promises, a faith

LOUIS MASS1GN0N

June 1952

which is manifested in the welcome extended to all foreign visitors as
the Guest, the image of God, the angel sent to Abraham at Mambre,
and which should one day bring us realisation of eschatological sig-
nificance for the salvation of humanity of the sacred Hospitality, of the
Right of Sanctuary.

We no longer know how to meditate on the Bible. Hypercriticism
has dried up the vital sap. Although Moses, according to Achad Ha'am
was, for Israel alone, and thanks to the Thora, the inspired Guide of
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all exodus, Abraham, higher yet, was destined to receive to his bosom
all the nations, in the heart of the Holy City. And it was Islam which,
alone of the three monotheist religions, preserved in the purest fashion
that definition of Abraham's role, that " friend of God ", Khalil, Allah,
giving the Three Angels hospitality in the name of God at Mambre
" Ramat al-Khalil". The Koran (XI, 72; XV, 51; LI, 24) three times
refers to this text of Genesis (XVIII, 1-33).

It was from this basic text that Islam drew the principle of the Iqra
(dakhala, jiwar), the right to hospitality; of ikram aldayf, sacred respect
of the human person in the guest sent by God.

Four years ago in Paris, the Druze Emir Adil Arslan, a UN delegate,
tried to explain this to his foreign colleagues: the sacred value of the
right to asylum in Islam. He recounted that a Bedouin woman, a widow
(whose husband had been murdered) one night saw a fugitive who
ritualistically grasped a pole of her tent as a sign of Iqra. In keeping with
custom, she took the man in, fed him and sheltered him for the three
prescribed days then helped him to escape. Yet she had recognized him
as her husband's murderer; but he was also the Guest sent by God; as a
true daughter of Abraham she believed in him.

I know that this was not invented, whatever most Europeans may
think. Neither was it perhaps renunciation of vengeance, but the surren-
der of vengeance to God whilst observing social custom. And if S. Jean
Gualbert's embrace of his brother's murderer, when he by chance
encountered him and had him at his mercy, was a superhuman gesture
not of this world, we must recognize the fact that the Bedouin widow's
gesture counsels us to exceed ourselves; it was a gesture of the Red
Cross, of indiscriminated mercy, the only means of bringing about the
cessation of the succession of acts of vengeance called war; it does not
involve abandonment of the world for a cloister.

I was saved in Islam by this right of asylum, heroically exercised by
my moslem hosts for the " spy " which I was said to be. I was not a spy,
but there had been so many members of scientific missions who, through
European patriotism, had been " information seeking " in Islam that
the right of asylum was being ever more rarely exercised. Without going
so far as " information seeking ", European guests' disregard for hospi-
tality received had discouraged them; even were it only when Europeans
sold publicly (I saw this in Beyrouth) prize-beasts which their muslim
hosts had bestowed on them, or set up shop with the oriental antiques
they had received as gifts.

Am I shocked by these things because I share the muslim trust in
the God of hospitality, having several times meditated at Abraham's
tomb in Hebron and in his native town of Ur in Chaldea? I do not
think so. There are more Christians meditating on the Bible here than
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is thought, and their heart-searching in the face of the present contempt
of " enlightened " people for the right of asylum will undoubtedly result
in a crisis of conscience...

The Law of Nations and Humanity

. . . We must harbour no illusions. Today the safeguard of human
rights is a very difficult task particularly in war. If we compare today
with 1914, we cannot but observe a certain laxity in attitude towards the
law, a decline in the instinctive respect for the limits it lays down. This
is no doubt a consequence of the debasement of State legal structures,
even those which have not been subject to the upheaval of revolutions
or wars. It involves a devaluation of the human person and human life
and also the enfeeblement of our sense of legal duty in many spheres.
All this explains why a large part of humanity, without any apparent
strong reactions, accepts this profound decay in the law of war.

MAX HUBER

August 1952

The first Hague Conference in 1899 prohibited air raids for a period
of five years. In 1907 a second conference decided this prohibition
should remain valid until the end of a third conference at The Hague,
but, with the advent of the first world war, that conference never took
place. The prohibition was not legally valid however from 1914 to 1918,
the condition that all belligerent States should ratify it not having been
fulfilled. In fact, aircraft were used more and more for military purposes
and as a result new methods of fighting were employed which pro-
foundly and dangerously changed the nature of war. This change could
hardly be better similized than by the comparison of a superficial wound
to a general blood poisoning. However, at the beginning of the second
world war, military and legal experts generally recognized that targets
from the air should be military objectives alone, although risk to civilians
and civilian property could not be eliminated. It seemed out of the
question for air forces to terrorize populations and destroy towns.
Nevertheless, developments in the techniques of war demonstrated that
even what had been thought impossible was to become the rule. The use
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of atomic and other so-called " blind " weapons has made the situation
even worse.

Now the very fact that these new weapons are indiscriminate and so
destructive makes it terribly difficult to draw up effective measures of
protection in law, where it is essential to distinguish between persons
and things and to establish standards for each. In practice, the force
of the most recent weapons and the unpredictability of their effects are
such that so far as the law is concerned any differentiation is hazardous.

We are well aware that the application of treaty law standards,
however generally and scrupulously applied, can reduce the misery
of war only to a minor degree. All that can be done to " humanize " war
will never justify disregard of the fact that the maintenance and strength-
ening of peace are the supreme aim of any policy. But that our action
in this field is limited and feeble by comparison with the terrible evils
and destruction engendered by war cannot be denied. However, such
considerations must not lead us to under-estimate the importance of
efforts to protect mankind in time of war. Human life and dignity are
not values which can be measured in figures and statistics. Experience
in the second world war has shown that the plight of those of whom
the Red Cross took care—prisoners of war and interned civilians in
occupied territories—was very different from that of people whom the
Red Cross had not been authorized to assist. In any case, the human-
itarian idea remained alive and thus the way to a better future was not
definitively cut off. This is a fact as important as the mutual assistance
work accomplished in the practical field. Nothing is worse than scepticism
for efforts to^ safeguard human rights and humanity; if it engenders
defeatism, this in reality is no more than a cynical nihilism in disguise.

Be that as it may, we cannot under-estimate the danger arising from
the present conflicting ideologies into which are drawn large sections
of the people, if not whole nations. Divergent opinions clash; how then
can there be understanding when words change their meaning from place
to place and suggest associations of ideas which are at variance and even
in conflict?

Nevertheless, and despite the apparently discouraging outlook, we
must, in the face of adverse circumstances, adopt a moral command, a
brave " nevertheless " . . .
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J.-J. Rousseau and the
Progress of Humanitarian Ideas

. . . Rousseau does not deny that men may come to grips and fight.
But quarrels, individual fighting, brawls, murders, where everything is
settled in an instant, do not constitute a state of war. " War ", said
Rousseau, " is a continuous state, which presupposes constant relation-
ships; and these relationships rarely occur on the level of one man to
another, where all between the individuals is in a constant ebb and flow
which incessantly changes relationships and interests". It may no doult
be admitted that such relationships may become possible in civil life

ROBERT DERATHE
October 1958

where men are constantly faced with conflicts of prestige or interest
comparable with conflicts between States. But the object of the institution
of civil authority is precisely to keep the peace and to prevent individuals
from settling their own differences, so that in civil society " the state of
war cannot arise between individuals ".

So, according to Rousseau's first principle, there can be no war
between one man and another, either in nature or society. Such is
Rousseau's first principle. The second principle is that war can occur
only between States or parties politic. " I shall therefore ", wrote Rous-
seau, " call war between Powers the effect of a mutual, constant, and
manifest disposition to destroy the enemy State or at least to weaken it
by every possible means ".

From this definition of war, we have the law of war. It is a universally
admitted principle that war gives no right which is not necessary to the
pursuit of the aims of war. The end of war is the destruction of the
enemy State.

What then is a State? Men become citizens of a State only through
the social compact achieved by union or the party politic. It therefore
suffices that the pact be broken for citizens to become again a multitude
of independent men and no longer a " people ". " Basically, the body
politic, being no more than a corporate body, is only a reasoning unit.
Take away the public compact and the State is instantly destroyed
without the slightest change in its composition... What then is war
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against a sovereign? It is an attack on the public compact and all that
it implies; for a State is essentially that and that alone. If the social
compact could be eliminated at one fell swoop, war would instantly
cease to exist and simultaneously the State would die without the death
of one single man ". War could then occur without battles or slaughter
if, no more than through the threat of enemy forces, the State were
dissolved and the social compact broken. That was the opinion of
Montesquieu too, the author of Esprit des lois. He held that the State
was but the union of men and consequently that the fate of the State
and that of the men it comprised were two different things. " It would
not follow", wrote Montesquieu, " that the annihilation of society
would result in the annihilation also of the men who composed it.
Society is the union of men and not the men; the citizen may perish and
the man live ". Let us however not confuse the destruction of the enemy
State and the conquest of the enemy State. Conquest supposes that the
citizens of the vanquished State become subjects of the conqueror State.
This, according to Rousseau cannot be done without their consent, in
other words without a new and at least tacit compact. War itself does
not justify conquest and the law of conquest is essentially distinct from
the law of war.

It is obvious, moreover, that wars without bloodshed are extreme
cases of which history gives us few examples. Normally victory is ob-
tained on the field of battle where armies come to grips and try to
destroy each other. Although it may be feasible to wage war without
killing anybody, in practice there are nearly always fighting, battles and
deaths. From this point of view, a certain right to kill is inseparable from
the law of war. Rousseau does not deny this. He believes, however, that
the exercise and limits of this terrible right must be defined. It does not
extend to all members of the enemy State but only to those bearing
arms. Only combatants are entitled to kill each other: others remain
aloof from the fighting and should be spared. Such is the significance
of the well known formula of the " Social Compact ". (book I, chap. IV):
" War... is by no means a relation of man to man but of State to
State, and one in which individuals are enemies only by an accident
of fate and not as men or even as citizens, but as soldiers; not as members
of a country, but as its defenders " . . .
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The First Modern Codification of the Law of War

. . . Within thirty years after the publication of Lieber's Code, Prussia,
the Netherlands, France, Russia, Spain, Great Britain, and a number
of other states had drawn up their own codes of the rules of warfare.
The Instructions remained a guide for the conduct of the United States
Army throughout the remainder of the nineteenth century, and the 1917
Rules of Land Warfare preserved much of Lieber's language.

R. R. BAXTER

May 1963

An immediate consequence of the Code was to inspire Lieber's good
friend, Bluntschli, under the urging of his American associate, to under-
take his codification of international law, the first part of which, dealing
with the law of war, made its appearance in 1866. This portion of
Bluntschli's code was little more than a paraphrase of General Orders
No. 100. Dr. Bluntschli was counsellor of the German delegation at
the Brussels Conference of 1874, the work of which constituted the basis
of the conventions prepared at the Hague Peace Conferences of 1899
and 1907. It is thus possible to trace a direct line of personal influence
from Dr. Lieber's Code to the Hague Regulations, which served only
to add to the great weight which the Code had acquired with the passage
of time.

The most serious charge which has been levelled at General Orders
No. 100 is that it was overly influenced by the existence of a civil war.
It is clear, however, from a reading of the Code itself and from its history
that Lieber intended it to be applicable to a war between nations and
that he was actually hesitant to include any reference to the law appli-
cable in a civil war. Although the Instructions on occasion referred to
the practice of the armies of the United States and to the domestic law
of that country, Lieber intended that they should be of equal validity
to wars between other states.

The criticism of Bordwell is perhaps unduly severe: " But it was a
first attempt. It embodied extreme views of the rights of the military
occupant over the inhabitants of occupied territory, followed too closely
the hard precedent of earlier wars, and was in general diffuse and
academic. Written by a non-military man, it lacked the clearness which
actual experience would have afforded, and omitted much that might
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have occurred to one who had seen responsible service in the field.
Furthermore, it was the work of an individual and not of a collective
body."

That the Instructions were " diffuse and academic " is undoubted.
They were also poorly organized and written in a strange manner,
which made them appear half statute and half rationalization. But if
one disregards form and looks to the substance of the Code, it is possible
to discern a mature and logically consistent system, developed and
systematized over many years of thinking and teaching. Although
Lieber's ideas underwent change even as he prepared new drafts of the
Code, the work had for the most part been thought through by the
time the Civil War began. Thus, despite the conditions of haste under
which the Code was reduced to paper, it had actually been in the making
for much of Lieber's lifetime.

It is ultimately to his persistence and energy in promoting the project
of a code of instructions for armies of the United States in the field that
we probably owe the certainty to which a large proportion of the law
of war has been reduced.
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