
PROTECTION OF VICTIMS OF
NON-INTERNATIONAL CONFLICTS

The question of the protection of victims of non-international
conflicts was one item on the agenda of the XXth International
Conference of the Red Cross at Vienna in 1965 which adopted a
Resolution, No. XXXI, urging the ICRC to continue its work
with the aim of strengthening Red Cross humanitarian, assistance
to such victims. The same Resolution recommended governments
of States parties to the Geneva Conventions and National Societies
to support these efforts in their respective countries.

It must be recognized that since the adoption of the 1949
Geneva Conventions most of the armed conflicts which have
disturbed the peace of the world, with millions of victims, have
been internal wars, those between different States being rare.

It will therefore be readily understood that the continued
interest of the Red Cross as a whole is for the improvement of the
plight of victims of these conflicts.

I. THE MISSION OF THE RED CROSS

a) National Red Cross Societies

The role which the National Society may fulfil in internal armed
conflicts has been studied on numerous occasions, particularly at
a Seminar, which took place in August 1963 in Geneva, on the
activity of the Red Cross for the benefit of victims of armed con-
flicts.

1 Report to be submitted by the ICRC to the XXIst International Conference of
the Red Cross, Istanbul, 1969.
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The ICRC also took up this question in a report it submitted
to the XXth International Conference. It is therefore no doubt
needless to revert to it. However, there is one point which deserves
further examination, namely the position of Red Cross organiza-
tions which carry on or which are set up in territory held by
insurgent forces. As has often been said, there can be no question
of recognizing a new National Red Cross Society in time of conflict.
However, many International Conference resolutions have encour-
aged the ICRC to maintain, consistent with its usual practice, de
facto relations with these organizations. We might even go further.
Whilst not recognizing these organizations, the ICRC could inform
all National Societies and the League of the existence of a Red
Cross organization operating in territory held by insurgents, pro-
vided of course that that organization offers adequate guarantees
and intends to abide by Red Cross principles. As in the case of
notifications of recognition, the information given to National
Societies would include details on the persons at the head of the
organization, its headquarters, its activities and, possibly, its various
branches. Naturally, this communication would specify that the
organization in question might later be recognized.

On the other hand, it does not appear possible for the ICRC or
National Societies to maintain even de facto relations with groups
set up under, the name of the Red Cross outside national territory
but not operating on that territory.

b) International Committee of the Red Cross

The ICRC's work in this field is known particularly through
its annual reports and it is probably not necessary to describe it
here. However, under the following chapter entitled " Possible
Developments ", information is given on action taken by the ICRC
in this field to go beyond article 3 of the 1949 Geneva Conventions.

c) League of Red Cross Societies

The League of Red Cross Societies which is in close contact
with each National Society does, of course, maintain the connec-
tion with Societies in countries where internal armed conflict
breaks out. If that Society so requests, the League may provide it
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with temporary assistance, particularly by delegating experts to
help it meet the increased responsibilities to which the situation
gives rise.

In co-operation with the ICRC, the League might act likewise
for the benefit of Red Cross organizations which continue to
operate or are newly set up in territory controlled by insurgent
forces, as soon as the ICRC has conveyed the information men-
tioned above with respect to those organizations even though they
may not be members of the Federation.

II. POSSIBLE DEVELOPMENTS

We shall consider to what cases humanitarian regulations
should be applicable and also the provisions of those regulations.

A. Application

1) It has happened several times in internal conflicts that
governments denied the existence of a conflict to which the com-
mon article 3 of the four 1949 Geneva Conventions applied. They
claimed that only national law applied to the situation. It has also
happened that insurgents refused to consider themselves bound by
article 3 and stated they could not apply some or any provisions
of that article, particularly when they resorted to terrorism as a
weapon.

If this situation is to be remedied, governments must be con-
vinced that it is not for them to decide without appeal whether or
not the situation is one of armed conflict involving the application
of article 3. This article does, of course, leave considerable discre-
tion to the legal government, but the article itself states that it is
applicable in armed conflict in which armed forces are engaged in
hostilities. The government must take this fact into account and
may not arbitrarily decide that the armed conflict does not exist.

In addition, insurgents are assumed to know article 3, and its
application by them is compulsory when conditions so require.
Those provisions—and herein lies the revolutionary innovation
of this article—must be applied by authorities which were not in
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existence when the State, by ratification or accession, became a
party to the Conventions. Adherence to these Conventions is
binding not only on the government, but also on the population
of the State concerned.

The ICRC has on many occasions urged governments and
insurgents to apply the provisions of article 3 when the situation
required, and it will continue to do so whenever the need arises.

2) Foreign intervention has occurred in several internal con-
flicts. It has taken the form of material or financial assistance;
military advisers; troop contingents; all-out expeditionary forces;
or authorization to volunteer corps to assemble abroad and to go
to the country where the conflict is raging to serve one or the
other of the parties to the conflict.

In the opinion of the ICRC, when external military interven-
tion occurs, either on the side of the insurgents or of the govern-
ment, the laws and customs of war as a whole should be applicable
to the situation.

When military intervention is on the side of the insurgents,
there is no doubt that the laws and customs of war as a whole are
applicable. The situation is less clear when military intervention is
to assist the established government.

It must, however, be admitted that by calling for or accepting
foreign military assistance the government recognizes the bellig-
erency of the adverse party which, as we know, entails the applica-
tion of the laws and customs of war as a whole.

Recognition of belligerency in internal conflict is a well estab-
lished legal practice. It was for instance applied in the War of
Secession in America, but not, apparently, since the Boer War.
It would seem proper and equitable that it be applied in the event
of foreign military intervention and that the laws and customs of
war as a whole should be respected by the parties to the conflict.

3) In internal disorders where all the properties of internal
conflict within the meaning of article 3 are not present, the con-
ditions in which the fighting is carried on and the number of
victims—particularly of prisoners—have made it very desirable
that nothing less than the provisions of article 3 be applied. How-
ever, governments and authorities concerned have often refused
to do so.
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The grounds which the ICRC puts forward to justify its humani-
tarian interest in these situations are the length and gravity of the
conflict and the violence it engenders. The ICRC also takes into
account the extent to which those engaged in the fighting are
organized and the number of victims.

Consideration must also be given to the fact that the weapons
available to the army and the police often, nowadays, make armed
insurrection impossible, unless part of the army or of the police
sides with the insurgents. Hence the many situations of serious
internal tension without recourse to weapons but the consequences
of which (such as arrest without trial) may be very similar to those
arising in the event of armed conflicts or internal disorders.

By way of indication, we would mention that during the last
eleven years, 42 governments have authorized the ICRC to visit
a total of nearly 100,000 persons detained for reasons connected
with situations which did not, strictly speaking, come "within the
purview of article 3.

Twenty of these cases involved internal disorders. The other
22 were cases of internal tension without disturbances and where
detainees could therefore be considered as purely political.

The authorizations given by some governments to the ICRC
delegates were not entirely without restrictions. They did not
permit systematic and repeated visits to political detainees. In
addition, the figure of 100,000 detainees includes a number of
common law prisoners, for it often happens that penitentiary author-
ities do not separate the common law from the political detainees.

In all these situations, of course, the ICRC can only act with
the agreement of the authorities concerned, but experience has
shown that these visits have an undoubted humanitarian value
and cannot in any way harm the government authorizing them.
Their object is solely to examine detention conditions and perhaps
provide some relief; the ICRC does not examine the reasons for
detention.

B. The Provisions of Humanitarian Regulations

The regulations of concern to us are first and foremost those
contained in article 3 which is common to the four Geneva Con-
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ventions. This is the article which must form the basis for develop-
ments which may be deemed necessary and possible.

Before examining desirable improvements in detail, it will
be observed that article 3 itself stipulates that parties to a conflict
should endeavour to bring into force, by means of special agree-
ments, all or part of the other provisions of the Conventions. This
is a possibility which should by all means be encouraged. That is
why the ICRC is contemplating the drawing up of proposals to
be submitted to all parties to internal conflicts. These proposals
would cover the main points of the Geneva Conventions not
covered by article 3 and the ICRC would ask each party to internal
conflict to pledge itself to apply them.

If consideration is given to supplementing article 3, the follow-
ing are the main points which could be taken into account:

1) No provision of article 3 deals with the respect due to the
sign of the Red Cross, hospitals, military and civilian medical
personnel and the National Red Cross Society. It has been known
during armed conflicts for Red Cross units and medical personnel
to hesitate to intervene for fear of not being protected against
hostilities or of being later reproached for their relief work for
enemy wounded or sick.

2) In spite of several attempts in 1949, it has not been possible
to introduce into article 3 any provision that those who fight
fairly in the regular armed forces shall not be punished for having
done so. As things are at present, a government, consistent with
national legislation, may punish those who bore arms against it
in an insurrection, even if they served in regular units and were
perhaps obliged to enlist. This does not encourage combatants to
fight openly for fear of being punished for having fought even
if they have committed no other offence.

When hostilities are so extensive as to be assimilated to war,
the ICRC always endeavours to see to it that captured combatants
are treated in a manner as similar as possible to that provided for
in the Illrd Geneva Convention for the benefit of prisoners of war.
These efforts have produced results in many cases. Moreover,
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the forces involved soon understand that it is in their own interest
to treat captured military personnel properly. It is the best way to
ensure that enemy military personnel respect the laws and customs
of war when carrying out hostile operations.

In this field, there has been a noticeable trend which, in 1968,
culminated in a number of U.N. General Assembly resolutions
on freedom fighters. In its resolution on Apartheid, for instance,
the General Assembly:

Declares that freedom fighters should be treated as prisoners of
war under international law, particularly the Geneva Conven-
tion relative to the Treatment of Prisoners of War of 12 August
1949 (Resolution 2396, 2 December 1968).

In its resolution on territories administered by Portugal, the
General Assembly:

Calls upon the government of Portugal, in view of the armed
conflict prevailing in the Territories... to ensure the application
to that situation of the Geneva Convention relative to the Treat-
ment of Prisoners of War of 12 August 1949 (Resolution 2395,
29 November 1968).

In addition, in a resolution on the International Human Rights
Year, the General Assembly:

Further confirms the decision of the Teheran Conference to
recognize the right of freedom fighters in southern Africa and
in colonial Territories, when captured, to be treated as Pri-
soners of War under the Geneva Conventions of 1949 (Resolu-
tion 2446, 19 December 1968).

In a resolution on Rhodesia, the General Assembly:

Calls upon the United Kingdom, in view of the armed conflict
prevailing in the Territory... to ensure the application to that
situation of the Geneva Convention relative to the Treatment
of Prisoners of War of 12 August 1949 (Resolution 2383,
7 November 1968).
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It will be observed that, in these resolutions, the United Nations
consider the armed conflicts or states of tension existing in southern
Africa as international conflicts involving the application of the
laws and customs of war as a whole. This concept is based on
earlier resolutions recognizing certain African territories' right to
independence.

The concern shown by the United Nations General Assembly
is understandable. The ICRC as far as its resources allowed and to
the extent it was permitted, endeavoured to relieve the plight of
people detained in southern Africa for their opposition to the
government or for offences of a political nature.

The question therefore arises whether it would not be better
for the General Assembly to ask that these persons be granted
treatment as prisoners of war rather than prisoner of war status.
Such a recommendation would be strictly humanitarian with no
legal or political connotation and would probably more likely be
followed by results beneficial to the persons requiring protection.

In addition, article 4 of the Illrd 1949 Geneva Convention
enumerates and defines exhaustively the persons who, in the event
of capture, should be treated as prisoners of war. Most of the
freedom fighters to which the General Assembly resolutions refer
do not fulfil the conditions required by article 4. Is the General
Assembly empowered to broaden, merely by a resolution, a defini-
tion contained in an article of a Convention which is now binding
on more than 120 States?

In any case, it would be highly desirable that liberation move-
ments treat captured military personnel of the governments con-
cerned as prisoners of war and, consequently, authorize a neutral
agency such as the ICRC to visit them. Negotiations with the other
party would thereby be greatly facilitated.

3) Regulations restricting bombardments in international con-
flicts are, with even greater reason, applicable in internal conflicts.
That, moreover, was what was postulated by resolution No. 2444
adopted by the U.N. General Assembly. That resolution re-stated
the principles proclaimed at Vienna by the XXth International
Conference of the Red Cross and stipulated that they should be
applicable in any armed conflict.
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4) It would be desirable for military or civilian persons detained
by one party or the other for their share in events to receive and
send family messages as well as to receive relief.

5) A recent example has shown that where one party blockades
another, it is highly desirable to make allowance for humanitarian
exceptions for the benefit of non-combatants.

In international conflicts, the situation is governed by article 23
of the IVth Geneva Convention. This provides for the easing of
a blockade for the benefit of the enemy civilian population. It
stipulates that free passage shall be allowed for medical and hospital
stores and objects necessary for religious worship. The same
applies to consignments of essential food, clothing and tonics
intended for children under fifteen, expectant mothers and maternity
cases. Such free passage may be made subject to supervision by the
Protecting Power of the use made of the goods.

It seems obvious that exceptions made for the benefit of civilian
enemy populations should be granted for civilian nationals within
the territory subject to blockade.

6) It should be mentioned that article 3 does not specifically
provide for intervention either by a Protecting Power or a neutral
impartial organization to co-operate in the application of huma-
nitarian provisions. The ICRC is simply authorized to offer its
services. This is a situation which causes some concern, for it is
certain that if external agencies contribute to the application of
humanitarian provisions, the effectiveness of those provisions will
be considerably improved.

The experts convened by the ICRC towards the end of February
1969 examined the problem of internal conflicts. In general it was
their opinion that the points mentioned above should in fact be
covered by fresh provisions 1. However, so far as point 2 was con-
cerned, they expressed doubts that governments would be able to
undertake not to punish in any way those who had served in the
armed forces of rebel movements.

1 See International Review, March 1969.
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C. Procedure

Revision of the Geneva Conventions hardly seems possible
for the moment, but consideration could be given to a protocol or
other document for approval by the International Conference of
the Red Cross which, whilst not having the force of law, would
have an important value as a guide.

As it has stated elsewhere, the ICRC, without waiting any
more, will draw up, possibly with expert assistance, standard
proposals for the application of the essential provisions of the
Geneva Conventions. These proposals would be submitted to
all parties to internal conflict.

The ICRC intends, on the basis of observations conveyed to
it, to submit to the XXIst International Conference of the Red
Cross an appropriate draft resolution.
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