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INTRODUCTION
The signing of the Final Act, on Friday, 10 June 1977, at the Geneva
International Conference Centre, marked the end of the fourth and last
session of the Diplomatic Conference on the Reaffirmation and Development of International Humanitarian Law applicable in Armed Conflicts,
which had been convened by the Swiss Federal Council four years
previously.
The concrete results of the Conference take the form of two Protocols
additional to the Geneva Conventions of 12 August 1949, drawn up in
Arabic, English, French, Russian and Spanish. The first concerns the
protection of victims of international armed conflicts, and contains
102 articles and two Technical Annexes. The second Protocol, relating
to the protection of victims of non-international armed conflicts, has
28 articles. Thus, excluding the annexes, there is an impressive total of
130 new provisions of international humanitarian law, adopted two days
before, on 8 June 1977, by consensus at the Conference's final plenary
session which rounded off the four years of effort. In addition, eight
Resolutions were adopted.
The first session of the Conference took place from 20 February to
29 March 1974,1 with the task of reaching a decision regarding two draft
Protocols submitted by the International Committee of the Red Cross,
one on international armed conflicts and the other on non-international
armed conflicts. The second session lasted from 3 February to 18 April
1975,2 and the third from 21 April to 11 June 1976.3 Finally, the fourth
session, at which the final round of debates took place, met from 17 March
to 10 June 1977. The Conference had been preceded by considerable
preparatory work; in this respect, it is worth mentioning the two Government Expert Conferences organized in Geneva by the ICRC from 24 May
to 12 June 1971 and from 3 May to 3 June 1972.4
As to the participants, no less than 155 States were invited, 124 of
which attended the first session, 120 the second, 107 the third, and 109
the last. Eleven national liberation movements and 51 intergovernmental
1

See International Review of the Red
See International Review of the Red
3
See International Review of the Red
4
See International Review of the Red
November 1971; No. 136, July 1972.
2
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Cross, No.
Cross, No.
Cross, No.
Cross, Nos

158, May 1974.
172, July 1975.
186, September 1976.
127 and 128, October 1971 and

or non-governmental organizations also sent representatives, giving a
total figure of some 700 delegates.
The ICRC was involved in the deliberations in an expert capacity.
The work to be accomplished was split between four main Committees,
which were sub-divided as necessary into Sub-Committees, Working
Groups, Technical Committees and Drafting Committees.
Despite the difficulties, the Conference reached a successful conclusion.
The ICRC President, Mr. Alexandre Hay, took pleasure in recognizing
this fact in his speech to the plenary session at the end of the Conference,
from which a brief extract follows:
In a world that is now so divided that it is becoming difficult for Governments to reach agreement on political and social problems, proof has been
given that, where the survival of humankind is at stake, representatives of
all countries and of all persuasions can meet and, in spite of many divergences, speak the same language, and at times make a gesture of friendship.
Yet four years of unremitting hard work—ten years for the International
Committee of the Red Cross—were required to produce these fundamental
charters for the human race.
Unlike other conferences, held to discuss oil or money, this Conference
was concerned with the human person, which must be defended and protected from the growing dangers threatening it.
As spokesman of the institution which, for more than a hundred years,
has worked to construct the Geneva Conventions, I would like to pay
tribute to the spirit of conciliation, of patience and of perseverance shown
by the representatives despite the many antagonisms whose very real nature
has been demonstrated even here.
The Conference President, Mr. Pierre Graber, Head of the Federal
Political Department (Federal Ministry of Foreign Affairs) and spokesman for the Federal Council, also voiced his satisfaction during his closing
address, as can be seen from the following extract:
Undoubtedly, those who study the texts resulting from our work will
point out the limitations imposed by the sovereignty of States and the
difficulties of applying some of the provisions adopted.
They cannot, for all that, dispute the success of our Conference, nor
deny that an attempt has been made to bridge the gulf that has yawned for
decades past between humanitarian law and the evolution of armed conflicts.
Still less can they ignore the spirit of concerted effort and mutual concessions, the closer human relations that have been seen in this International
Conference Centre in Geneva.
For all your hard work, for your unfailing tenacity, for the constructive
debates contributing so much to understanding between peoples, I offer
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you, ladies and gentlemen, my heartfelt gratitude. Thank you for the magnificent way in which you responded to the confident spirit—some said the
foolhardy spirit—in which my Government invited you here.
Switzerland and Geneva are glad to have been the scene of the successful
exploit which we have just accomplished together.
The following pages give a summary of the work of the Committees
and plenary sessions of this fourth session of the Conference.

I.

THE WORK OF THE COMMITTEES

A. PROTOCOL I
Title of the Protocol

After a short discussion, Committee I felt it necessary to retain the
expression "Additional Protocol" as it stood, in order to bring out the
link between this instrument and the Conventions; it also deemed it
appropriate for the title itself to contain the abbreviated form "Protocol
I", which had already been used throughout the discussions. The
already sufficiently lengthy title makes no mention of the date the Protocol
"came into being", which in fact is 10 June 1977, the day the Final Act
of the Conference was signed. The title was adopted by consensus.
Preamble

In this preamble, the High Contracting Parties proclaim their earnest
wish to see peace prevail among peoples, recalling that recourse to the
threat or use of force is authorized only in the limitative terms of the
Charter of the United Nations.
They go on to express their conviction that nothing in humanitarian
law can be construed as legitimizing or authorizing any use of force
incompatible with the Charter of the United Nations, and then reaffirm
that such law must be applied to all persons it is designed to protect,
without any adverse distinction based on any criterion whatsoever.
Committee I deleted the clause of the preamble stipulating that, in
cases not covered by the Protocol, the principles of the international law
remain applicable; Article 1, adopted at the first session, in fact contains
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a provision of this nature, which sought its inspiration in the nowfamous so-called "Martens clause".
The Preamble as a whole was adopted by consensus.
Part I — General provisions
Committee I looked anew at Article 2—Definitions, the remainder of
which had been adopted at the second session, and decided by consensus
to delete the proposed sub-paragraph (c), which defined persons and
objects protected. These expressions are defined appropriately in the
different parts of the Protocol in which they are used, and it had therefore
become unnecessary to provide a general definition.
Part II — Wounded, sick and shipwrecked
The majority of the provisions in this Part had been adopted at the
second session. Committee II in fact concluded its work on these questions at the third session.
Part III — Methods and means of warfare — Combatant and prisoner-ofwar status
SECTION I—METHODS

AND MEANS

OF

WARFARE

Part III of Protocol I, like Part IV relating to the civilian population,
fell within the competence of Committee III, which had adopted all the
articles of Section I—Methods and means of warfare, i.e. Articles 35 to 42
(formerly 33 to 39) 1 at the second and third sessions. At the fourth
session, the Committee nonetheless re-examined Articles 39—Emblems
of nationality (formerly 37) and 42—Occupants of aircraft (formerly 39),
in the first case with a view to a change in the wording affecting the substance, and in the second case to deal with a fundamental question.
The revised text of the provision on emblems of nationality states
that this article in no way affects the existing generally recognized rules
of international law applicable to espionage. The revision resulted from
fears expressed that the original text might cause differing interpretations
on this point. But more important is the amendment concerning the
1
In the following pages, the numbering of the articles in Protocol I is that of the
final version. The former numbering, used throughout the four sessions of the Conference, is given in brackets.
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occupants of aircraft (Art. 42). It will be recalled that, during the third
session, the Committee had refused to grant protection to parachutists in
distress when it was evident that they would land on friendly territory
and would therefore avoid capture. Although the Committee was not
unanimous with regard to reversing this decision, it nevertheless amended
the text by prohibiting attacks on persons having parachuted from an
aircraft, irrespective of who was in control of the territory on which
they were landing. This simply confirms customary practice, which fully
conforms to the spirit of the Red Cross and which is also mentioned in the
military handbooks of several Powers.

SECTION II—COMBATANT AND PRISONER-OF-WAR STATUS
As a result of the changes made by the Conference Drafting Committee, this Section now has five articles, viz. Article 43—Armed forces
(formerly Art. 41), Art. 44—Combatants and prisoners of war (formerly
Art. 42), Art. 45—Protection of persons who have taken part in hostilities
(formerly Art. 42 bis), Art. 46—Spies (formerly Art. 40) and Art. 47—
Mercenaries (formerly Art. 42 quater). Only Articles 44 and 47 were
debated at the fourth session, since the other articles had been adopted
by the Committee at the previous session.
Article 44, entitled "Combatants and prisoners of war", is among
the most important in the Protocol. At the end of the third session, the
Committee had resolved not to make a decision on the basis of the report
of its working group, preferring to give itself a period of reflexion, as
certain aspects of the proposed draft still met with objections. Nonetheless, at the start of the fourth session, it became clear that the text was
the best possible compromise if proper account were to be taken of the
legal requirements and reality. The principle of the combatant's obligation to distinguish himself from the civilian population was reaffirmed,
whereas it was recognized that there are difficulties in demanding the
unconditional respect of this principle for guerrilleros, since they would
then lose all their effectiveness in combat. The Committee therefore decided to proceed immediately with the vote on the text which had resulted
from the deliberations at the third session, without relaunching the debate.
The outcome of the vote was 66 in favour of the proposed text, 2 against
and 18 abstentions. It is obvious that a considerable amount of time was
then devoted to explanations of votes. In part, these concerned the
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reasons behind the positions taken, but there were also declarations made
on the proper interpretation of certain parts of a text which includes
delicate points that resulted from laborious efforts to reach a compromise, and which are still not univocal.
Article 47 concerns mercenaries. There was a two-fold problem
here: on the one hand, an acceptable definition of the term "mercenary"
had to be found, and on the other, it had to be decided whether a mercenary would be denied all right to protection or only the right to prisonerof-war status. As a result of private consultations between the representative of Nigeria, who initiated this proposal, and the representatives of
other countries, a new text was quickly drawn up and adopted, by
consensus, at the Committee. The definition is limitative in nature,
excluding military advisers, nationals and residents of the territory
controlled by a party to a conflict, as well as the members of the armed
forces of a party to the conflict or of a State. Private gain, which is
characteristic of the mercenary (the word comes from the Latin
"merces", meaning reward), must be assessed in relation to the compensation paid to regular soldiers of similar functions. With regard to the implications of being a mercenary, the text merely states that he "shall not
have the right" to prisoner-of-war status. There is therefore nothing to
stop the captor from granting this status if he sees fit. The fundamental
guarantees in favour of all persons deprived of their liberty (Article 75)
are in all cases applicable to mercenaries, as was emphasized during the
debates.
This being a compromise text, once more it could not satisfy everybody : but was a better solution really feasible ? Some will reply in the
affirmative, feeling that the simplest answer lies in each State's agreeing
to prohibit the recruitment of mercenaries.

Part IV — Civilian population

SECTION I—GENERAL PROTECTION AGAINST EFFECTS OF
HOSTILITIES
All the articles in this section had already been adopted by Committee III
at the first and second sessions, except the provisions relating to civil
defence.
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CHAPTER VI—CIVIL DEFENCE
This problem had already taken up a considerable proportion of
Committee IFs time at the third session, and once again patient negotiation was necessary, as was a real desire to adopt a text acceptable to each
and everyone.
The first article in this Chapter (Art. 61—Definitions and scope,
formerly Art. 54) defines the expressions "civil defence", "civil defence
organizations", "personnel" of civil defence organizations, and "materiel" of civil defence organizations, and it explains the scope of civil
defence for the purposes of the Protocol. The list of tasks attributed to
civil defence is both long and detailed. Fifteen headings cover everything
from warning to emergency disposal of the dead, including rescue and
fire-fighting. Although it is in fact exhaustive, contrary to the wishes
expressed by some, the latter were satisfied by the last of its headings
which mentions the "complementary activities necessary to carry out
any of the tasks mentioned a b o v e . . . " .
The second article (Art. 62—General protection, formerly Art. 55)
lays down the principle of the protection of civilian civil defence organizations and their personnel, as well as of civilians who are not members of
such organizations but who carry out civil defence tasks under the control
of the competent authorities. It is also recalled that buildings, materiel
and shelters used for civil defence purposes are protected by virtue of
Article 52 of the Protocol {General protection of civilian objects).
The third article (Art. 63—Civil defence in occupied territories,
formerly Art. 56) lays down a principle in the matter of civil defence in
such zones, namely that the Occupying Power must assist local civil
defence organizations to carry out their tasks, that shelters provided for
the civilian population can never be requisitioned, and that the buildings
and materiel belonging to civil defence organizations cannot be requisitioned either, unless there are no harmful implications for the civilian
population.
The fourth article (Art. 64—Civilian civil defence organizations of
neutral or other states not parties to the conflict and international coordinating organizations, formerly Art. 57), deals with the protection of
the civil defence organizations of States not parties to the conflict which
come to the assistance of one of the parties to the conflict, and the duty
of the High Contracting Parties who grant assistance and of the parties
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to the conflict receiving it to facilitate, when appropriate, the international
co-ordination of civil defence actions. Finally, it obliges the Occupying
Power to accept this assistance, unless the resources at its disposal are
sufficient to ensure the adequate performance of civil defence tasks in the
occupied territory concerned.
The fifth article (Art. 65—Cessation of protection, formerly Art. 58)
contains provisions for the case in which civil defence organizations cease
to have the right to protection (committing acts harmful to the enemy)
and stipulates how cessation should be implemented. This article also
resolves the highly controversial question of the right of civilian civil
defence personnel to carry arms, and sets the limits to this right.
The sixth article (Art. 66—Identification, formerly Art. 59) deals with
the identification of civil defence organizations, and to this end it introduces a new international sign, a blue triangle on an orange background.
The last article (Art. 67—Members of the armed forces and military
units assigned to civil defence organizations, formerly Art. 59 bis), regulates
a question which is crucial for States whose civil defence depends on the
army: the question of the members of the armed forces and military
units assigned to civil defence organizations. Protection is also granted
to such personnel and units, but subject to several conditions, particularly
that they be permanently assigned and exclusively devoted to civil defence
tasks, that they perform these tasks only within their own national
territory, and that the personnel be clearly distinguishable from other
members of the armed forces.
In addition, Committee II adopted Chapter V of Annex I to the
Protocol, which gives technical information concerning the chapter
examined above (see below).

SECTION II—RELIEF IN FAVOUR OF THE CIVILIAN
POPULATION
This section, now containing four articles instead of the three in the
draft submitted by the ICRC, had not previously been discussed by
Committee II. Since everyone was agreed on its usefulness and importance, the differences of opinion expressed—particularly regarding how
relief actions should be carried out—were in fact smoothed out without
too much difficulty.
This first article in this section (Art. 68—Field of application, formerly
Art. 60) defines its field of application as follows: it applies to the civilian
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population and is supplementary to the relevant provisions of the Fourth
Geneva Convention.
Article 69—Basic needs in occupied territories (formerly Art. 61)
widens the scope of the duties of the Occupying Power towards the
civilian population of the occupied territories. In addition to food and
medical supplies, already mentioned in Article 55 of the Fourth Convention, the Occupying Power must also, to the fullest extent of the means
available, ensure in particular the provision of clothing, bedding and
means of shelter.
The third article (Art. 70—Relief actions, formerly Art. 62) deals
with the question of relief actions undertaken for territories under the
control of a party to a conflict, other than an occupied territory (actions
for the latter having been adequately covered by the Fourth Convention).
Subject to the agreement of the parties concerned, relief actions which
are humanitarian and impartial in character shall be undertaken when the
civilian population lacks the supplies mentioned under Art. 69 (see
above).
The High Contracting Parties and the parties to a conflict, subject to
their right to prescribe certain technical arrangements and controls, are
bound to allow the unimpeded passage of such relief consignments in
their territory, and to facilitate the international co-ordination of relief
actions.
Moreover, the parties to the conflict must protect such consignments
and facilitate their distribution.
Article 71—Personnelparticipating in relief actions (formerly Art. 62 bis)
defines the personnel (particularly those specializing in the transportation
and distribution of relief consignments) who may participate in these
relief actions, subject to the approval of the party concerned, and requires
that such personnel be respected and protected.
SECTION HI—TREATMENT
OF PERSONS
A PARTY TO THE CONFLICT

IN THE POWER OF

With the exception of Article 74—Reunion of dispersed families
(formerly Art. 64 bis) and Article 79—Measures of protection for journalists (formerly Art. 69 bis), no article in this section had been adopted
during previous sessions.
At the fourth session, Committee III examined and adopted the
remainder.
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Article 72—Field of application (formerly Art. 63) caused no difficulties. It defines the field of application peculiar to this section of Part
IV of the Protocol, referring not only to Parts I and III of the Fourth
Convention, but also to "other applicable rules of international law
relating to the protection of fundamental human rights during international armed conflict". This reference to human rights in relation to
the law of armed conflicts has a significance which should be mentioned
in particular.
Article 73—Refugees and stateless persons (formerly Art. 64) grants
persons who, before the beginning of the hostilities, were considered as
refugees or stateless persons, a status which protects them with respect
to all parties to a conflict and throughout the conflict. Nonetheless,
several delegations would have liked to extend the protection guaranteed
by the article to persons who became refugees or stateless persons after
the beginning of hostilities, and were not just before. Faced with the
dificulties raised by this proposal, the Committee preferred to maintain
the text it had drafted, and not to add this proposal.
Article 74—Reunion of dispersed families (formerly Art. 64 bis) has
already been dealt with (adopted at the third session).
Article 75—Fundamental guarantees (formerly Art. 65) was in itself
one of the two basic points on the agenda of Committee III (the other
being Art. 44—Combatants and prisoners of war). Indeed, it is probably
one of the most important articles in Protocol I.
It defines the minimum standards of humane treatment to be applied
to all persons who do not benefit from more favourable treatment under
the Conventions or Protocol I. In fact, it is a veritable "safety net" in
international humanitarian law, since it enables protection to be afforded
to categories of persons that might have been "neglected" under the
Conventions and Protocol I, such as nationals of States not parties to the
Conventions, nationals of parties to a conflict if those parties grant them
treatment equal to or less favourable than that granted to nationals of
the opposing party, nationals of neutral States, mercenaries, etc.
The Committee debated this article for over two weeks. A question
arose as to whether the protection guaranteed by this article should also
be applicable to nationals of parties to a conflict. The Committee settled
the question by limiting the application of this provision to persons
affected by both the armed conflict and the actions of the party in whose
power they were, without listing examples of categories of persons thus
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protected, and consequently without mentioning the criterion of belonging
to a party to the conflict.
The following paragraphs contain lists of all harmful acts, both
mental and physical, against which all persons covered by this article
are protected, and of the minimum legal guarantees from which these
same persons should benefit before any sentence is pronounced or put
into effect.
The former Article 66—Protection of objects indispensable to the
survival of the civilian population had been replaced by the present
Article 54 (formerly Art. 48) bearing the same title, which was adopted
at the second session. Having defined the territorial limitations on attacks
against indispensable objects, which were dealt with in Article 66, the
Committee therefore added this text to the end of the present Article 54,
and abolished the former Article 66. In addition, a condition was included
to the effect that a party to a conflict may derogate from the prohibitions
against its attacking objects indispensable to the survival of the civilian
population, within its own territory, "in the defence of its national territory against invasion" and "where required by imperative military
necessity".
Article 76—Protection of women (formerly Art. 67) is the first in a
series of four articles protecting special categories of civilians (women and
children; journalists). The article devoted to women requires that they
be the object of special respect, that they be protected against any form
of indecent act, and that pregnant women and mothers having dependent
infants, to the maximum extent feasible, not be condemned to death and,
in any case, not executed.
Article 77—Protection of children (formerly Art. 68) requires that
children also be the object of special respect. In addition, this article
lays down an important new ruling under which the parties to a conflict
must take all feasible measures to ensure that children under fifteen years
of age do not take part in the hostilities. Should this nonetheless happen,
children who fall into the power of the adverse party should continue to
be protected by this article. In any case, the death penalty cannot be
executed on children and adolescents under eighteen years of age.
Article 78—Evacuation of children (formerly Art. 69) lays down the
measures that any party to a conflict must take if it wishes to carry out
the evacuation of children. In particular, it has to provide each child
with an information card giving no less than 19 particulars, in order to
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avoid—in collaboration with the ICRC Central Tracing Agency—the
repetition of past tragedies where children who were evacuated in haste
never found their parents again, and never even returned to their home
localities because of inadequate information.
Article 79—Measures of protection for journalists (formerly Art. 69
bis) had already been adopted by Committee I at the second session.
It was simply renumbered at the fourth session.
Part V — Execution of the Conventions and of the Protocol

SECTION II—REPRESSION OF BREACHES OF THE CONVENTIONS AND OF THE PROTOCOL
Committee I continued the examination of this section, the first two
articles of which (Articles 85 and 86) (formerly Articles 74, 75 and 76)
it had adopted last year.
Adopted without opposition, Article 87 (formerly 76 bis) deals with
the duties of commanders in repressing breaches, and places the main
emphasis on their obligation to promulgate knowledge of humanitarian
law among their subordinates in order to prevent breaches.
Draft Article 77—Superior orders 1—was adopted by 38 votes to 22,
with 15 abstentions: many delegations thought it undesirable to allow
to go unpunished the refusal of an order which would constitute a grave
breach, since the result would be to undermine the discipline indispensable to armed forces; other delegations, on the contrary, thought that
the article should exempt from any punishment the refusal to carry out
any order which would constitute a breach, even a minor one, of the
Conventions or of the Protocol.
Article 88—Mutual assistance in criminal matters—adopted without
opposition, comprises two articles of the draft, 78 and 79: its aim is to
establish between the High Contracting Parties, without prejudice to
existing treaties, the greatest measure of mutual assistance in legal matters,
including extradition if circumstances allow.
Three proposals were examined in parallel: one forbade reprisals in
all circumstances (70 bis); the second permitted them in well defined cases
and conditions (74 bis); the third laid the obligation on the Parties to
co-operate with the United Nations Organization in the event of grave
1

Not retained by the plenary session, as will be seen later.
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breaches (article to be inserted before draft Article 70, now Article 80).
Considering that the question of reprisals had been settled satisfactorily
in Parts II and IV, Committee I approved only the third proposal, as
Article 89—Co-operation—by 41 votes to 18, with 17 abstentions.
Article 90—International Fact-Finding Commission (formerly Article
79 bis)—provides for a commission to be established, composed of
fifteen members of high moral standing and acknowledged impartiality.
Its dual mission would be, on the one hand, to inquire into any facts
alleged to be a grave breach as defined in the Conventions and in the
Protocol or other serious violation of these instruments, and, on the
other hand, to facilitate, through its good offices, the restoration of
respect for humanitarian law. The Commission would act with the
consent of the Parties to the conflict or, where the Parties have previously
made an explicit declaration to this effect, at the request of only one of
the Parties. Article 90 makes the creation of the Commission subject
to the acceptance of its competence by twenty of the High Contracting
Parties. The whole article was adopted by 40 votes to 18, with 17 abstentions.
This Section II of Part V closes with Article 91—Responsibility
(to be inserted before former Article 80, now 92), which reaffirms, for
the purposes of the Conventions and the Protocol, Article 3 of the Hague
Convention respecting the laws and customs of war an land. This article
was adopted by consensus.

Part VI — Final provisions
This Part deals principally with commitment to and release from the
Protocol, the entry into force of the Protocol, and possible amendments.
Articles 92,93 and 94 (formerly 80, 81 and 82) provide for the Protocol
to be open for signature, for ratification or for accession, six months
after the signature of the Final Act. In fact, an official ceremony in Berne
—the depositary, as for the Conventions, being the Swiss Federal
Council—on 12 December 1977 will mark the beginning of the period
of twelve months during which signature of the Protocol will be possible.
It should be pointed out that, the Protocol being in the nature of an
addendum, only the States already Parties to the Conventions may become Parties to the Protocol. By virtue of Article 95 (83 of the draft),
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the Protocol will enter into force six months after the deposit of the
second instrument of ratification or accession.
Article 96—Treaty relations upon entry into force of the Protocol—
provides in particular that a party to a conflict which is not a Party to the
Protocol may accept and apply its provisions, in which case the Protocol
shall govern relations between the party concerned and the others previously bound by the Protocol. Moreover, the Conventions and the
Protocol may be made applicable to a conflict opposing a High Contracting Party and the authority representing a people exercising its right
of self-determination, provided that the said authority addresses to the
depositary a unilateral declaration to such effect. The entire article was
adopted by consensus.
Committee I was unable to agree on the desirability of retaining draft
Article 85—Reservations—or on the articles which it was intended to
declare not subject to reservations. Finally, a new proposed article
having been rejected by 47 votes to 34, with 4 abstentions, the questions
of possible reservations to the Protocol will be governed by custom.
Article 97 (formerly 86)—Amendment—adopted by consensus gives
the depositary State the possibility, after consultation with the High
Contracting Parties and the ICRC, to convene a conference to examine
any proposed amendment ot the Protocol.
By 50 votes to 27, with 13 abstentions, the Committee adopted an
article 86 bis x setting up a Committee of States charged with examining
proposals to ban or limit, for humanitarian reasons, the use of certain
conventional weapons. The work of this Committee would have been
guided by the ban, imposed by the Protocol, of any weapons of a nature
to cause superfluous injury or to wound without discrimination. The
ICRC, in addition to taking part in the work of the Committee, would
have provided the necessary secretariat services.
The last articles of the Protocol (99 to 102—formerly 87 to 80) were
adopted by consensus. Article 99 (formerly 87) provides that denunciation
of the Protocol by a High Contracting Party shall not take effect for one
year, and not then if the Party is in a situation in which the Protocol is
applicable. Such denunciation shall not affect the obligations already
incurred in respect of any act committed before the denunciation takes
effect. Articles 100—Notifications (88), 101—Registration (89) and 102—
1

Not retained by the plenary session, as will be seen later, under point II.A.
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Authentic texts (90) deal with the information to be supplied by the
depositary, the registration of the Protocol by the Secretariat of the
United Nations and, finally, the authentic texts in Arabic, Chinese,
English, French, Russian and Spanish.
Regulations concerning Identification (Annex I to Protocol I)
The experts of the Technical Sub-Committee were not convened to the
fourth session of the Conference, since their work had been completed in
the third session, after the adoption by Committee II of the draft Regulations concerning Identification, apart from the last chapter. This final
chapter, Chapter V, "Civil defence", was adopted by consensus in the
fourth session. It stipulates, in Article 14, that the civil defence personnel
identity card is governed by the relevant provisions of Article 1 of the
Regulations. If these personnel are permitted to carry light individual
weapons, an entry to that effect should be made on the identity card.
Article 15 specifies that the international distinctive sign of civil defence
is an equilateral blue triangle on an orange ground.
Committee II also adopted an amendment mentioning religious
personnel in paragraph 2 of Article 4 (Use of the distinctive sign). A new
Chapter VI was added to the Regulations; entitled "Works and installations containing dangerous forces", it deals with the use of the international special sign consisting of three bright orange circles, as adopted
by Committee III, for the protection of such works and installations.
The original Chapter VI, "Periodic updating", which Committee II
had replaced by Article 18 bis in Protocol I, eventually became Article
98, after examination by the Drafting Committee.
B. PROTOCOL II
Preamble
Group C of Committee I, set up to examine the final clauses and the
preambles of the two Protocols, adopted a preamble in conformity with
the ICRC draft. Accepted by consensus by the full Commission, this
simple and concise text recalls the fundamental role of Article 3 common
to the Geneva Conventions in cases of armed conflict not of an international character, a role that is defined in Article 1 of the Protocol. It
mentions also the international instruments relating to human rights,
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and it enunciates the principle of the Martens clause, that, in cases not
covered by the law in force, the human person remains under the protection of the principles of humanity and the dictates of the public conscience.
Part I — General provisions
The articles in this Part were adopted at the first session of the Conference.
Part II — Humane treatment of persons in the power of the parties to the
conflict
At the third session of the Conference, Committee I adopted an
Article 10 (Penal prosecutions) incorporating Articles 9 (Principles of
penal law) and 10 (Penalprosecutions) of the draft submitted by the ICRC.
Only one point still had to be resolved: the inclusion of the prohibition
of collective penalties in Protocol II. The ICRC draft text stipulated this
prohibition in its Article 9, para. 1, as a corollary to the principle of
individual penal responsibility. Working Group B, entrusted with examining penal prosecutions, had felt that this question should not be dealt
with in this limited context.
The same Group B resumed examination of this point at the
fourth session. Having once more deliberated on the appropriateness
of keeping a principle of this kind in Protocol II, the Group defined the
concept of collective penalties, which cover all kinds of sanctions (e.g.
confiscation of a family's possessions) and not only legal penalties. This
further-reaching prohibition found a place in Article 6—Fundamental
guarantees, para. 2 (b), and was adopted by consensus at the Committee.
It should be noted that, at the plenary sessions of the Conference, a
preference was expressed for the term "punishments" rather than
"penalties", in order to avoid any risk of too limited an interpretation of
this prohibition.
A second point was pending at Committee I, concerning Article 10 (a)
relating to "reprisals". At the third session, Working Group B drew
up the following text: "The provisions of [Parts II, III and V] shall not,
in any circumstance or for any reason whatsoever, be violated, even in
response to a violation of the provisions of the Protocol". Committee
I took note of this text, holding back its final adoption until Committee
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Ill had reached the end of its work on Part V. In the light of the work of
Committee III, Working Group B of Committee I re-examined the
question this year. Although there was seen to be a clear consensus on
the reference to Parts II and III in the article, the same did not apply to
Part V: some would have liked to see it mentioned in full in the provision;
others would have preferred to mention only Article 26—Protection of
the civilian population. As a compromise, after Parts II and III and Article
26, Articles 26 bis, 27 and 28 were referred in square brackets to the
Committee. This proposal was put to the vote, and the reference to these
provisions was retained by 29 votes to 11, with 39 abstentions. The
article itself was adopted as a whole by 33 votes to 15, with 28 abstentions.
The Drafting Committee was asked to determine the position of this
provision in the Protocol, and to give it a title. Called "unconditional
respect", it should have been placed at the end of Part VII—Execution
of the present Protocol.
Part III — Wounded, sick and shipwrecked persons
All the provisions under this Part were adopted at previous sessions.
Part IV — Methods and means of combat
Article 21, relating to the prohibition of perfidy, was the only one
remaining on the agenda of Committee III.
After a long debate, without reaching agreement on a more elaborate
article, the Committee decided on an extremely concise text limited to
stating the principle of the prohibition of perfidy, which it adopted by
21 votes to 16, with 41 abstentions.
Part V — Civilian population

CHAPTER I—GENERAL PROTECTION AGAINST EFFECTS OF
HOSTILITIES
All the provisions in this chapter were adopted at the second and
third sessions of the Conference.

CHAPTER II—CIVIL DEFENCE
The draft text submitted by the ICRC contained two articles, one
stating the principle of respect for personnel, and one denning civil
defence.
354

When Committee II was examining these provisions, a large number
of delegations advocated the deletion of any mention of civil defence in
Protocol II, feeling that a ruling in this sphere was not appropriate in an
instrument relating to non-international armed conflicts.
With not too much enthusiasm, the Committee finally decided on
a much simplified text; it was adopted by 24 votes to nil, with 32 abstentions, and reads as follows: "Unarmed civilian civil defence personnel
shall be authorized, except in the case of imperative military necessity,
to continue to carry out the civil defence tasks necessary to the survival
of the civilian population". Even in this succinct from, the article was
to be suppressed in plenary session.
CHAPTER III—MEASURES IN FAVOUR OF CHILDREN
In its draft text, the ICRC had proposed an Article 32—Privileged
treatment, designed to guarantee special protection to children. This
provision was examined in Committee III at the fourth session. Adopted
by consensus, it repeated the basic substance of Articles 68 and 69
(now 77 and 78) of Protocol I devoted respectively to the protection and
evacuation of children.
Besides the general obligation of providing children with the care and
assistance they need, a certain number of specific tasks are assigned to
parties to a conflict, viz. they shall endeavour to furnish a lasting means
of identification of the children, they shall take care that children who
are orphaned or separated from their families are not abandoned and
that, as far as possible, they receive an education, and that they shall, if
necessary, evacuate them; finally, a basic principle is stated in this
provision: the parties to a conflict shall "take all feasible measures in
order that children who have not attained the age of fifteen years do not
take a direct part in hostilities and, in particular, to refrain from recruiting
them into their armed forces".
Part VI — Relief

It was this year that Committee II examined the provisions relating
to relief.
Under the Part devoted to Relief, the ICRC draft text included three
articles (33,34 and 35) thefirstconcerning relief actions proper, the second
the recording of conflict victims and the transmission of related informa355

tion, and the third the activities of National Red Cross and other reliej
societies.
These articles gave rise to long debates, initially within the Working
Group set up to discuss them, and later in Committee. A number of
delegations expressed their fear that the rules adopted would be too
constraining, particularly with regard to the acceptance of relief. Two
delicate problems—the scope of the right of control granted to States
accepting the transit of relief consignments, on the one hand, and the
respect of the national sovereignty of the State within whose territory
the relief consignments are to be transported, on the other hand—were
discussed at length. Finally, a large number of delegations expressed the
wish that Articles 33—Relief actions and 35—National Red Cross and
other relief societies of the ICRC draft text be combined into one provision.
A single article was therefore drawn up on the basis of several
amendments, and was finally adopted as a whole by consensus.
The first paragraph establishes the right of relief societies located
within the territory of the High Contracting Party concerned to carry out
relief activities; the four following paragraphs state: the principle of
relief actions, the duty of the High Contracting Parties and the parties
to the conflict concerned to facilitate the passage of relief consignments,
the methods for conveyance of the consignments and, finally, the possibility for health personnel and units to take part, if necessary, in relief
actions.
Article 34—Recording and information, which provides that each
party to a conflict is responsible for organizing an information bureau
to which they must communicate all relevant information on the victims
of the conflict, was adopted by consensus without great difficulty. This
provision, besides stipulating the actual setting up of the information
bureau, defines the bureau's tasks as being the transmission of information to the bureau of the adverse party, the conduct of enquiries in response
to requests for information, and the communication of information to
the families concerned. However, all these activities must only be carried
out if they have no potentially harmful consequences for the victim or
his family.
Part VII — Execution of the present Protocol
The articles in this Part were adopted at the third session.
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Part VHI — Final provisions
Working Group C of Committee I dealt with the final clauses. These
articles did not give rise to long debates. The following provisions, of a
similar tenor to those of Protocol I, were adopted by consensus in Committee : Signature, Ratification, Accession, Entry into force, Amendment,
Notifications, Registration and Authentic texts.
Nonetheless, two points are worthy of special attention: firstly, the
deposit of two instruments, the figure proposed by the ICRC, was felt to
be sufficient, and was maintained for the entry into force of the Protocol;
secondly, no proposal to include an article on reservations was put
forward, and in this respect, the Protocol will be bound by customary law.
Finally, it should be noted that Committee I adopted a provision
relating to denunciation which was not mentioned in the ICRC's draft.
The ICRC, in fact, taking as a basis the special nature of Protocol II,
whose field of application is limited to the territory of the State which has
committed itself to applying it, had not provided for a denunciation
clause. Nonetheless, a number of delegations expressed the wish that a
provision of this kind be included, with a view to making the situation
clear and consistent with treaty law.

C. WEAPONS
During the fourth session, the Ad Hoc Committee set up a working
group to consider various proposals relating to the prohibition or limitation of the use of certain conventional weapons.
The group came out strongly against the use of weapons designed to
wound by means of fragments not detectable by X-ray. A broad measure
of understanding was also reached with regard to mines and booby-traps,
particularly the recording of mine-fields, restriction of the use of remotely
emplaced mines, mines and other devices in inhabited areas and the
prohibition of the use of certain explosive and non-explosive devices.
A solid basis of discussion was established with regard to incendiary
weapons.
Documents were also submitted in respect of other classes of weapons,
including fuel-air explosives and small-calibre weapons, but they were
not unanimously approved. They will probably have to be the subject of
thorough technical discussion before agreement can be reached.
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As to the follow-up to the work of the Ad Hoc Committee, it was
finally agreed that no instrument prohibiting or limiting the use of certain
conventional weapons should be proposed in plenary since many delegations took the view that the Conference was not the proper forum for
adopting such instruments. An article instituting a standing committee
to study weapons in the light of the relevant provisions of Protocol I
was proposed and briefly discussed before being referred to Committee I.
It was also tacitly agreed that the considerable amount of work done
by the Ad Hoc Committee and by the Conferences of Government Experts
in 1974 and 1976 should not be ignored and that one or more resolutions
specifying the follow-up action to be taken on their work should be
adopted in plenary (see below, plenary meetings).
D. DRAFTING
The work of drafting the texts began during the third session, but
when this ended there was still much to be done on the articles adopted
by the Committees. For this reason the Secretariat of the Diplomatic
Conference, with the help of ICRC experts, carried out preparatory work
during September 1976. Then, in January 1977, a special working
group, composed of members of the Drafting Committee, experts in
the various working languages designated by the Conference SecretaryGeneral, and of ICRC experts, examined the texts and produced proposals to be presented to the Drafting Committee. The latter met on
18 March 1977 and held 28 meetings between that date and 5 April,
examining the articles adopted by the Committees and establishing their
final wording.
Later, during the fourth session of the Conference, the Drafting
Committee held ten meetings in which it reviewed the articles adopted
in committee during that session; it resolved several problems of
terminology and language for all the texts. The position of various
articles and the arrangement of the chapters were also subjected to
thorough revision.
The Drafting Committee carried on its deliberations in four working
languages: French, English, Spanish and Russian. An Arabic text was
drafted by a group of delegates from the Arab states, who formed a team
to produce the Arabic version, which was then adopted by the Drafting
Committee.
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On the subject of the Chinese text, the Swiss delegation stated that
this would be established later in co-operation with the Government of
the People's Republic of China, before being submitted to the States
parties to the Conference.
The Drafting Committee did its best to standardize the terminology
used, the different Committees of the Conference having worked apart
from each other and used different words to describe the same matters.
Efforts were also made to produce an equivalence among the various
languages. The task was not made easy by the fact that frequently the
texts adopted by the Committees were the result of compromises made
simultaneously in all the working languages. Many such texts being
the product of long negotiations before they had been agreed were
extremely difficult to modify, and to some of them the Drafting Committee abandoned any attempt to make changes.
Only in a few exceptional cases did the Drafting Committee refer
texts back to the Committee themselves for explanations of their meaning,
and the problems were in each case settled to the satisfaction of all the
delegations, usually by consensus.

H. PLENARY MEETINGS OF THE CONFERENCE
A. PROTOCOL I
Title of the Protocol

Except for a few slight linguistic changes made by the Drafting
Committee, the title of the Protocol was adopted by consensus in the
form given to it by Committee I.
Preamble

The text adopted by Committee I was adopted without amendment
by consensus.
Part I — General provisions

By 87 votes to one, with 11 abstentions, Article 1 was adopted in the
form approved by Committee I at the first session, with only two amend359

ments made by the Drafting Committee: the title now reads General
principles and scope of application and the paragraphs have been placed in
another order.
Article 2 {Definitions) was adopted by consensus after the Drafting
Committee had added the definition of the expression "rules of international law applicable in armed conflict", which formerly appeared in
Part III.
Articles 3-7 were adopted by consensus in the form approved by
Committee I at the second session, although a few drafting improvements
were incorporated.
Part II — Wounded, sick and shipwrecked
No substantial changes were made to the articles of Part II as approved
by Committee II. They were all adopted by consensus in plenary.
Part III — Methods and means of warfare — Combatant and prisoner-ofwar status

SECTION I—METHODS AND MEANS OF WARFARE
The articles of this section were adopted by consensus, with the exception of Article 42—Occupants of aircraft (formerly Article 39)—which
was put to the vote and adopted by 71 votes to 12, with 11 abstentions.

SECTION II—COMBATANT AND PRISONER-OF-WAR STATUS
Four of the five articles of this section were adopted by consensus, the
exception being Article 44—Combatants and prisoners of war (formerly
Article 42)—which was put to the vote and adopted by 73 votes to 1,
with 21 abstentions. It is fair to say that had the Conference been unable
to find, if not an area of agreement, then at least an agreement to disagree
which opened the way to a compromise on this crucial point, the general
outcome of the work would have suffered accordingly.
Part IV — Civilian population

SECTION I—GENERAL PROTECTION AGAINST EFFECTS OF
HOSTILITIES
Although most of the provisions of this section were adopted by
consensus, with a few slight amendments, the same was not true of all of
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them. For instance, Article 51—Protection of the civilian population
(formerly Article 46)—was put to the vote at the request of one delegation
and adopted by 77 votes to one, with 16 abstentions. The same delegation
also called for a vote on Articles 52, 57 and 58, and the results were as
follows: Article 52—General protection of civilian objects (formerly
Article 47)—79 votes for, none against, and 47 abstentions; Article 57—
Precautions in attack (formerly Article 50)—90 votes for, none against,
and 4 abstentions; Article 58—Precautions against the effects of attacks
(formerly Article 51)—80 votes for, none against, and 8 abstentions.
SECTION II—RELIEF IN FAVOUR OF THE
POPULA TION

CIVILIAN

The four articles of this section were adopted without amendment by
consensus.
SECTION III—TREATMENT
OF PERSONS
A PARTY TO THE CONFLICT

IN THE POWER OF

The eight articles of this section were also adopted by consensus
subject to a few minor amendments of form.
Part V — Execution of the Conventions and of the Protocol
SECTION I—GENERAL

PROVISIONS

The plenary meeting made no changes to Articles 80, 81, 82 and 84
(formerly Articles 70, 70 bis, 71 and 73), which Committee I had adopted
at the second session.
On the other hand, paragraph 3 of Article 83—Dissemination (formerly Article 72)—which required the High Contracting Parties to report
at intervals of four years on what they were doing to disseminate knowledge of humanitarian law, was deleted by 45 votes to 30, with 14
abstentions.
SECTION II—REPRESSION
OF BREACHES
TIONS AND OF THE PROTOCOL

OF THE

CONVEN-

Articles 85, 86, 87, 88, 89 and 91 were adopted without amendment
and by consensus, as drafted by Committee I at the third and fourth
sessions.
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Article 90—International Fact-Finding Commission—was adopted by
49 votes to 21, with 15 abstentions, after undergoing some amendment:
in particular, it was specified that only those High Contracting Parties
which declare that they recognize ipso facto the competence of the Commission will elect its members.
Draft Article 77 on superior orders was deleted after receiving only
38 votes to 25, with 25 abstentions; opposition, both from those who
regarded the draft as too ambitious and from those who considered that
it did not go far enough, prevented it from securing the required twothirds majority.
Part VI — Final provisions
Part VI, adopted by Committee I, was supplemented by an article
produced by Committee II: this was Article 98 (formerly 18 bis) on the
revision of Annex I to the Protocol (Regulations concerning identification). The technical nature of this Annex made it appear desirable for
it to be revised more easily and more frequently than the Protocol
itself.
By contrast, the plenary session, following Committee I, rejected
by 42 votes to 36, with 17 abstentions, a new proposed article on reservations. It decided not to retain draft Article 86 bis for the creation of a
committee on conventional weapons (59 votes for, 32 against and 10
abstentions). Many delegations preferred the creation of such a committee to be discussed during a conference on the subject of conventional
weapons. In this regard, attention should be drawn to operative paragraphs 3 to 6 of Resolution 22 (IV), adopted one week later by the
Conference.
Regulations concerning Identification (Annex I to Protocol I)
In its plenary session on 1 June 1977, the Conference adopted by
consensus the whole of the Regulations concerning identification.
The resolutions concerning signalling systems were adopted in the
plenary session of 7 June 1977:
— Resolution 17, addressed to the International Civil Aviation Organization;
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— Resolution 18, addressed to the Intergovernmental Maritime Consultative Organization;
— Resolution 19, addressed to the International Telecommunication
Union.
B. PROCOTOL II
{a) Introduction

A simplified Protocol II, containing 28 provisions, was adopted by
consensus in plenary meeting of the Conference. The draft presented by
the Committees had 49 provisions—what had happened ? In the fourth
session, the last of the Conference, there appeared a marked tendency to
simplify the text, especially among delegations from the Third World.
This tendency was nothing new, the Canadian delegation having put
forward an amendment on these lines at the second session.
When the plenary meetings were due to start, it became obvious that
the draft as established by the Committees would not be acceptable to all
as it stood. The Pakistan delegation, having previously consulted numerous other delegations, took the initiative of drawing up a simplified
Protocol intended to meet certain wishes, especially that the rules included
should be simple, capable of being applied and respected by all those
concerned and of providing complete guarantees of respect for national
sovereignty and for the principle of non-interference in the internal affairs
of the State on whose territory a conflict was taking place.
The Pakistan draft by was a simplified version of the texts adopted
in committee, with no major changes in wording. The plenary meeting
of the Conference, when presented with this draft, regarded it as an amendment to the draft produced by the Committees which had been taken as
a working basis for the discussion. Protocol II in its final form is largely
the proposal made by Pakistan, however, with some additional provisions.
The result was achieved by a last-minute consensus described by the majority of delegates as a "realistic compromise", attained by numerous
consultations which led to agreement between inter-regional groups.
(b) Analysis of the text adopted

Note: It was decided not to use the expression "parties to the conflict" each time that it was mentioned in the text, so as to avoid any
appearance of recognition of rebel movements.
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PART I—SCOPE OF THE PROTOCOL
Part I retains three of the five provisions of the Committees' draft.
The first Article—Material field of application—which forms the cornerstone of the instrument, was submitted to a roll-call vote and was adopted
by 58 votes to 5, with 29 abstentions. The vote on this article, the subject
of long debate in the first session, reflects the various tendencies with
regard to the entire Protocol. The significance of the votes and abstentions varied: some delegations voted against or abstained because they
considered the threshold of application was still too low, others did
the same for the opposite reason, that they considered the conditions
of application too restrictive and applicable only to conflicts of extreme
intensity.
The scope of application has therefore been defined very precisely
and has been limited, as decided by the Committee, to armed conflicts
"which take place in the territory of a High Contracting Party between
its armed forces and dissident armed forces or other organized armed
groups which, under responsible command, exercise such control over a
part of its territory as to enable them to carry out sustained and concerted military operations and to implement this Protocol".
Articles 2—Personal field of application—and 3—Non-intervention—
were adopted by consensus, without amendment. On the other hand,
the provisions relating to the legal status and the equality of rights and
duties of parties to a conflict were omitted on a motion by Pakistan.
It should be pointed out that, as the first article indicates, "This
Protocol . . . develops and supplements Article 3 common to the Geneva
Conventions of 12 August 1949 without modifying its existing conditions
of application". The rule concerning the legal status of parties to a conflict
was already included in common Article 3 and was merely reaffirmed.
As to the principle of equality of parties to a conflict, this has always been
implicitly recognized within the strict context of the rules of humanitarian
law.

PART II—HUMANE TREATMENT
This vital Part aims to grant basic guarantees of treatment for all
persons affected by a conflict, that is, all those not taking part, or no longer
taking part, in the hostilities, whatever their circumstances (the wounded,
the sick, persons deprived of liberty).
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The provision concerning Fundamental guarantees (Article 4) has
been supplemented as compared with the original text prepared by the
Committees: it now includes the essential principles which had been
embodied in articles deleted for the purposes of simplifying the Protocol.
For example, the principle of quarter, which had been dealt with in a
separate article, was added to the first paragraph of Article 4, which
states: "It is prohibited to order that there shall be no survivors".
The list of acts prohibited at any time and in any place now includes
mutilation and rape. These two additions were made to fill the gap left
by omission of the provision relating to the treatment of women and
children, which was partially covered by the provisions of Article 4,
and by the deletion of an article defining certain methods for the protection of persons deprived of their liberty, which originally appeared
in the Part on "Sick and wounded".
Finally, paragraph 3 of Article 4 restates, in simplified form, the article
of the original draft providing that children should receive privileged
treatment. The ban on "collective penalties", changed to "collective
punishments" in a concern for accuracy, was retained, despite the Pakistan
proposal which advocated its deletion. Article 5—Persons whose liberty
has been restricted makes use of the original text, omitting only two short
paragraphs on working conditions for the persons in question, and
recommending that visits to them should be facilitated.

Article 6 — Penal prosecutions
A number of delegations thought that it was impossible to retain the
rule providing that, in the case of prosecution solely for having taken part
in an armed conflict, the court should take into consideration the fact
that the accused respected the provisions of the Protocol, and that in
any such case any death penalty pronounced should not be carried out
until the end of the hostilities. The same delegations thought it pointless
to include mention of the right to seek pardon or commutation of the
sentence, since this right, they claimed, existed already in the great
majority of national legislations.
Although this view was not unanimously accepted, the rules referred
to were deleted by consensus in order not to spoil the compromise, so
laboriously established, on the Protocol as whole.
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Apart from this deletion, which is regrettable, Article 6 corresponds
to the text as orginally drafted by the Committees. The article relating
to "reprisals", entitled Unconditional respect, was, by consensus, deleted.
A large number of delegations thought that such a concept had no place
in the context of a non-international armed conflict. In any case, all
persons protected by Article 4—Fundamental guarantees—are covered
against any measures of retortion, by the insertion in the article of the
provision banning collective punishments.

PART III—WOUNDED, SICK AND SHIPWRECKED
The Part concerning the protection of wounded, sick and shipwrecked
persons pertains, from its origin, pre-eminently to the law of Geneva,
universally recognized.
The initial draft by the ICRC contained rules worded rather briefly,
since, although directly drawn from the corresponding Part of Protocol I,
consideration was given to the special conditions of hostilities in a noninternational armed conflict. When examined by the Committees, these
provisions became considerably denser, and came to include almost the
whole of the parallel texts of Protocol I. The final draft form is almost a
return to the starting point: the guiding principles were retained, while
detailed methods of application were dropped. The basic rule of this
Part, namely, the principle that wounded, sick and shipwrecked persons
should be respected and protected, was nevertheless retained under its
original title, as adopted in the Committees. The same is true for the
provision relating to Protection of medical duties. The separate rule for
protection of the physical and mental health of persons deprived of their
liberty was inserted in Article 5 (paragraph 2 (e)), which lays down the
minimal guarantees to be granted to such persons. Articles dealing with
Search (Article 8), the Protection of medical and religious personnel
(Article 9), the Protection of medical units and transports (Article 11) and
the Distinctive emblem (Article 12) were retained in a very simplified form,
proposed in the Pakistan amendment and adopted by consensus.
It should also be pointed out that the delegations deleted, by consensus, the article relating to Definitions, judged to be too detailed for the
context of Protocol II.
The role of the Civilian population and relief organizations no longer
appears in this Part, the concept having been merged into a single rule
on relief which will be examined at a later stage in this summary.
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PART IV—CIVILIAN POPULATION
The former Part on Methods and means of combat in the original
Committees' draft, was eliminated. The ICRC in this connection had
proposed various rules of conduct by the combatants upon the application of which they could rely and which would thus have made it possible
to provide protection for the civilian population not taking part in the
hostilities. Although some delegations at the outset were not enthusiastic
about the inclusion of these provisions in Protocol II, this Part had been
further enlarged in Committee by an article on Protection of cultural
objects. The Pakistan proposal provided for the deletion of the entire
Part, except for the article on Quarter, the principle of which was covered
by the article on Fundamental guarantees. While the articles on Prohibition of perfidy and Recognized signs were eliminated by consensus, this
was not the case with Prohibition of unnecessary injury and Safeguard of
an enemy hors de combat which were voted on and failed to pass by,
respectively, 25 to 19 with 33 abstentions, and 22 to 15, with 42 abstentions. The proposal by Pakistan was thus adopted, except for the provision on Protection of cultural objects, which was retained after a lively
discussion and which is now included in the Part Civilian population,
as we shall see below.
The Part Civilian population is no longer divided into chapters. The
original draft had three chapters: I General protection against effects of
hostilities, 11 Civil defence and III Measures in favour of children.
The chapter on Civil defence, already reduced by the Committees to
a very brief article, was eliminated by consensus, as a majority of the
delegations considered that rules for civil defence did not belong in
Protocol II. The most important of the measures in favour of children
were incorporated into Article 4 (paragraph 3 (a), (b), (c), (d) and (e)—
Fundamental guarantees.
Rules for general protection against the effects of hostilities were
substantially modified. On the initiative of Pakistan, a single general
article on protection of the civilian population replaced the basic rules
which established the distinctions between civilian population and
combatants and between civilian objects and military objectives, defined
civilian population, and forbad indiscriminate attacks. This single article
repeated the last three paragraphs of the original text of the article entitled
Protection of the civilian population.
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These amputations were not all made by consensus.
A roll-call vote was requested on maintenance of the basic rules. This
failed to pass by a narrow margin, with 36 votes in favour, 19 against
and 36 abstentions.
A vote was also requested on retaining the principle of forbidding
indiscriminate attacks; 30 delegations voted in favour, 25 against and 34
abstained.
These votes revealed differences of opinion on questions of major
importance, especially if we take into account the fact that the abstentions
often reflected the desire to respect the compromise agreed upon by the
regional groups in advance of the plenary meetings. This "gentlemen's
agreement" was frequently referred to during the discussion.
The principle of general protection of civilian objects was not maintained.
Such protection was limited to three categories of civilian objects:
(a) objects indispensable to the survival of the civilian population;
(b) works and installations containing dangerous forces;
(c) cultural objects and places of worship.
(a) Objects indispensable to the survival of the civilian population.
The Pakistani amendment proposed the deletion of this provision,
a very important one since it postulated the principle of forbidding the
use against civilians of famine as a method of combat. Tribute must be
paid at this point to the delegation of the Holy See which, by its energetic
intervention, succeeded in preserving this provision by consensus.
(b) Works and installations containing dangerous forces.
The principle of protecting these was maintained, in a simplified
article.
(c) Cultural objects and places of worship.
A large number of delegations were opposed to the deletion of this
provision, called for by Pakistan, in a long and involved discussion during
which several amendments of the original text were presented. The
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controversy concerned not only the desirability of having such an article
included in Protocol II but also its wording, especially its reference to the
Hague Convention for the Protection of Cultural Property, on which
there was a total divergence of views.
The article was nevertheless adopted, by 35 to 15 with 32 abstentions.
Prohibition of forced movement of civilians was adopted by consensus,
in the form of the Committees' original text.
There remains the question of relief. This was the subject of a separate
Part in the initial draft. This Part, wnich, after examination by eth
Committees, contained two provisions relating to relief and the recording
of information about victims of conflicts, was not maintained as a Part
per se. Recording and information was eliminated by consensus. A single
and concise article on relief was finally adopted and inserted at the end
of the Part Civilian Population. This article, entitled Relief societies and
relief actions, has the effect of replacing both the provision relating to
relief societies, which had been in Part II, and the article on relief.
It reads as follows:
1. Relief societies located in the territory of the High Contracting Party,
such as Red Cross (Red Crescent, Red Lion and Sun) organizations,
may offer their services for the performance of their traditional functions in relation to the victims of the armed conflict. The civilian population may, even on its own initiative, offer to collect and care for the
wounded, sick and shipwrecked.
2. If the civilian population is suffering undue hardship owing to a lack
of the supplies essential for its survival, such as foodstuffs and medical
supplies, relief actions for the civilian population which are of an
exclusively humanitarian and impartial nature and which are conducted
without any adverse distinction shall be undertaken subject to the
consent of the High Contracting Party concerned.
This drastic formula is regrettable and it is hoped that it will never
give rise to restrictive interpretations which would limit relief actions for
the benefit of innocent victims, bearing particularly in mind that famine
remains forbidden as a method of combat.

PART V—FINAL PROVISIONS
Before taking up the final clauses, attention should be drawn to the
elimination from the Protocol of Part VII of the ICRC draft, Execution
of the present Protocol, containing various provisions designed to assure
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the putting into effect of the instrument. The Measures for execution,
Special agreements and Co-operation in the observance of the Protocol were
deleted by consensus. The principles contained in those articles are
nevertheless implied. For example, the provision which required each
party to take the necessary measures to ensure observance of the Protocol
constituted only an elaboration of one of the conditions for its application, now stated in Article 1 which specifies that organized armed groups
must exercise such control as to enable them to implement the Protocol.
Moreover, it will still obviously be possible for parties to conflicts, even
in the absence of any written rule to this effect, to conclude, if they wish,
agreements designed to put into effect all or part of the Conventions or of
Protocol I. The possibilities for the ICRC to offer its services to parties
to a conflict also remain unchanged, like the other provisions of Article 3
common to the Conventions, which are supplemented and developed in
Protocol II, as expressly indicated in paragraph 1 of Article 1.
Only a brief reference to dissemination has been retained from this
Part of the draft. It now constitutes Article 19—Dissemination, the first
article under Part V, Final provisions.
The final provisions themselves require little comment. They were
adopted by consensus at the plenary meeting without debate. We may
recall, as previously stated, that the deposit of two instruments of ratification or accession suffice for the entry into force of the Protocol, six months
thereafter. The final provisions contain no clause on reservations.
Protocol II will certainly seem very brief to some people. One might
also regret that this instrument should have such a high threshold for its
applicability. It nevertheless constitutes a major advance in international
humanitarian law in armed conflicts, for all the basic guarantees for protection of the human person have been strengthened and supplemented.
It is still impossible to foresee the future of this new Protocol. We can
nonetheless hail its adoption, which crowns the efforts of the international
community as a whole, and we can recognize that, as the President of the
ICRC had expressed the hope at the opening of the first session of the
Conference, the universality of the Law of Geneva has been preserved.
C. WEAPONS
As expected, no concrete proposal for restriction or prohibition was
made in plenary meeting.
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On the subject of action to be taken to follow up the work of the Ad
Hoc Committee, although the draft article providing for a permanent
committee to study weapons was finally rejected (see above), a consensus
was reached on a Conference resolution recommending, inter alia, that a
Conference of Governments should be convened not later than 1979 with
a view to reaching agreements prohibiting or restricting the use of specific
conventional weapons and specifying arrangements for the revision of
such agreements and the consideration of new proposals. It also recommended that a consultative meeting of all interested Governments be
convened during September/October 1977 to examine the problems presented by the organization of such a conference, prior to consideration
of the question by the thirty-second session of the United Nations
General Assembly.
As we can see, specific meetings have been provided for and time
limits set. We therefore have good reason to hope that the work of the
Ad Hoc Committee will not have been done in vain.
D. FINAL PLENARY MEETINGS
(a) Adoption of Protocols — Statements
A large number of delegations, on the occasion of the adoption of
the two Protocols, wished to express their attitudes toward the two
instruments. Most of the speakers emphasized the progress which had
been achieved, despite the numerous differences of opinion apparent at
the beginning and throughout the work, through the spirit of conciliation
and the determination to succeed which made it possible to surmount so
many obstacles. Only general good will made it possible to adopt the
Protocols by consensus, despite the reservations expressed by some
participants.
(b) Resolutions
After completing the adoption of the two Protocols, article by article,
the Conference adopted several resolutions.
Three of these, concerning the identification of medical transports and
related to the Regulations concerning Identification (Annex I to Protocol
I, see above), were adopted by consensus. These were resolutions 17,
18 and 19 (IV).
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Resolution 20 (IV), adopted by 53 to 0 with 33 abstentions, urges
States which have not yet done so to become parties to the Hague
Convention of 14 May 1954 for the Protection of Cultural Property, and
to its Protocol. The purpose of that Convention is closely related to
Article 53 of Protocol I and Article 16 of Protocol II, both entitled
Protection of cultural objects and places of worship.

Resolution 21 (IV) stressing the need for effective dissemination of
knowledge of international humanitarian law was passed by 63 to 2 with
21 abstentions. It reminds the High Contracting Parties of their obligation under the Conventions and of the support which the ICRC, the
National Red Cross, Red Crescent and Red Lion and Sun Societies and
appropriate institutions may give in accomplishing this task.
The follow-up of work on conventional weapons is dealt with in
Resolution 22 (IV), which was adopted by consensus (see above).
Lastly, in Resolution 24 (IV), adopted by acclamation, the Conference
expressed its gratitude to Switzerland and to the ICRC for their contributions to the success of the work.
(c) Signature of final Act

At the last meeting, opened with speeches by Mr. Hay, President of
the ICRC, Mr. Graber, President of the Conference, and Mr. Sultan,
Head of the Delegation of the Arab Republic of Egypt, the representatives of 98 States and of three national liberation movements signed
in turn the Final Act of the Conference. The President then declared
the Conference closed. Four more States signed the Final Act during
the next few days, bringing the number of signatory States to 102.
The signing of the Final Act serves only the purpose of authenticating
the texts adopted, as the Protocols will not be open to signature and
accession until 12 December, on the occasion of an official ceremony at
Berne.
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