
M I S C E L L A N E O U S

THE EUROPEAN CONVENTION ON HUMAN RIGHTS

The celebration is taking place this year of the twentieth anniversary
of the Universal Declaration of Human Rights, on which the Inter-
national Review published two articles in its previous issue. Others
will follow, but we would also recall the fifteenth anniversary of a
Convention which also contains undertakings to guarantee rights and
liberties and lays down provisions to ensure that these are respected. x

By decision of the General Assembly of the United Nations,
the year 1968 will be celebrated throughout the world as Inter-
national Human Rights Year. It will be the twentieth anniversary
of the adoption by the General Assembly in 1968 of the Universal
Declaration of Human Rights. This instrument was intended by
its authors to have a place in history comparable to that of the
great charters of liberty and to be remembered alongside Magna
Carta, the American Declaration of Independence, and the Declara-
tion of the Rights of Man which expressed the ideals of the French
Revolution. We may pray that this hope will be realised.

The Universal Declaration has already had a profound effect
by reason of the influence it has exercised on the constitutions of
many of the newly-independent countries and because it sets out
generally recognised standards of conduct which have frequently
guided subsequent action by the United Nations. By approving
the two International Covenants on Economic, Social and Cultural
Rights and on Civil and Political Rights in December 1966, the
General Assembly has attempted to transform into legal obligations
the statements of principle contained in the Universal Declaration.
Some years, however, are likely to elapse before the Covenants can
enter into force.

1 The following text is extracted from Forward in Europe, Council of
Europe, Strasbourg, December 1967.
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Council participation. — The Council of Europe has decided to
participate fully in the programme of the United Nations for the
celebration of International Human Rights Year. On May 3, 1966,
in the presence of U Thant, who was then on an official visit to
Strasbourg, the Consultative Assembly pledged its support for
this initiative and decided to hold a Special Sitting in 1968 as a
suitable ceremony to mark the occasion. In June 1967, the Com-
mittee of Ministers approved a detailed programme for the Council
of Europe's participation in International Human Rights Year.
These decisions were based not only on a desire to support the
activities of the world organisation, but also on the fact that the
protection of human rights and fundamental freedoms is a cause
which the Council of Europe itself has championed unswervingly
since its creation in 1949. Indeed, its Statute not only provides that
the maintenance and further realisation of such rights is one of the
means by which the Council shall pursue its aim of greater European
unity; it also makes the enjoyment of these rights and respect for
the rule of law conditions of membership in the organisation.

The year 1968 will also be the fifteenth anniversary of the entry
into force of the European Convention for the Protection of Human
Rights and Fundamental Freedoms. This not only contains legal
undertakings to maintain a whole series of rights and freedoms but
also establishes international machinery, a Commission and Court of
Human Rights, to make sure that those undertakings are respected.

Memories of dictatorship. — The Council of Europe was set
up in 1949 in response to the postwar demand for European unity;
the date of its creation constitutes one reason for its devotion to
human rights: their protection and safeguard are the prerequisite
of democracy. The Council was born during the heyday of the
ideological conflict between East and West. 1948 witnessed the
seizure of power by the Communists in Prague, the civil war in
Greece and the Berlin Blockade. Moreover, in 1949, memories of
1945 were still fresh; many of the leading statesmen of the postwar
period had been in prison or in the resistance during the war ,and
were acutely conscious of the need to prevent the recrudescence of
dictatorship. They knew that, so long as human rights are respected,
democracy is secure, and the danger remote; but that the first
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steps towards dictatorship are the gradual suppression of individual
rights—infringement on the freedom of the press, prohibition of
public meetings, trials behind closed doors, and so on—and that
once this process has started, it is increasingly difficult to bring
it to a halt.

It was to prevent dangers of this sort that the Council of
Europe, at its first session in August 1949, decided to institute an
effective system for the international protection of human rights.

The basic rights. — It took fifteen months to do so. The European
Convention was signed in Rome on November 4, 1950. It entered
into force on September 3, 1953, after the deposit of the tenth
instrument of ratification. It now binds sixteen States (Austria,
Belgium, Cyprus, Denmark, Federal Republic of Germany, Greece,
Iceland, Ireland, Italy, Luxembourg, Malta, the Netherlands,
Norway, Sweden, Turkey and the United Kingdom), that is to say
all the members of the Council of Europe except France and
Switzerland.

The first innovation in the Convention is that the Contracting
Parties undertake to secure the rights and freedoms set out therein
not only to their own nationals, or—as might be expected in an
international treaty—to the nationals of the other parties, but to
all persons within their jurisdiction. There follows later a com-
prehensive clause on non-discrimination. The rights and freedoms
guaranteed are a number of the civil and political rights taken from
the Universal Declaration of the United Nations: the right to life;
freedom from torture and inhuman treatment; freedom from
slavery, servitude and compulsory labour; the right to liberty and
security of person; the right to a fair trial; protection against retro-
activity of the law; the right to respect for family life, home and
correspondence; the right to freedom of thought, conscience and
religion; the right to freedom of expression; the right to freedom
of peaceful assembly; and to freedom of association; the right to
marry and found a family; and the right to an effective remedy
when a violation occurs.

Derogation. — Many of these rights are subject to limitations.
For example, the right to liberty can be restricted after conviction
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by a competent court; freedom of expression is subject to the
requirements of public safety, and so on. But the permissible
limitations are carefully denned and are only allowed when they
are prescribed by law and necessary in a democratic society in the
public interest. Many, but not all, rights and freedoms can be
temporarily suspended " in time of war or other public emergency
threatening the life of the nation "; but only " to the extent strictly
required by the exigencies of the situation " and after the State
concerned has filed a notice of derogation informing the Secretary
General of the Council of Europe of the measures taken and the
reasons therefor. There is also a provision that no one may avail
himself of the Convention to perform any act aimed at the destruc-
tion of the rights and freedoms guaranteed.

" Pacta sunt servanda ". — Three further rights were added by
a Protocol to the Convention signed on March 20, 1952, which
entered into force two years later. These are the right to the peaceful
enjoyment of one's possessions; the right of parents to have their
children educated in accordance with their own religious and
philosophical convictions; and the undertaking of the Parties
" to hold free elections at reasonable intervals by secret ballot,
under conditions which will ensure the free expression of the
opinion of the people in the choice of the legislature. "

Extensive as they were, these undertakings were not enough.
How many treaties of idealistic content have remained a dead
letter ? The maxim " pacta sunt servanda " (agreements must be
observed) may be the basis of international law, but an effective
remedy is worth more than an unfulfilled obligation. International
undertakings are valuable, but their value is threefold when they
are reinforced by international measures of implementation. The
Members of the Council of Europe therefore decided to establish two
new international organs in order " to ensure the observance of
the engagements undertaken by the High Contracting Parties in
the present Convention. "

The Commission. — The European Commission of Human
Rights consists of as many members as the High Contracting
Parties. In fact, though not necessarily, there is one national of
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each State. They act in an individual capacity and not as govern-
mental delegates. The members of the Commission are elected by
the Committee of Ministers of the Council of Europe on the proposal
of the national delegations to the Assembly. Any Party may refer
to the Commission an alleged breach of the Convention by another
Party. If it decides that the case is admissible, the Commission then
has the task, acting through a Sub-Commission, of ascertaining the
facts and endeavouring to secure a friendly settlement of the
matter. If it succeeds, the Sub-Commission draws up a Report
which contains a brief statement of the facts and of the solution
reached. If it fails, the Commission as a whole establishes a full
report on the situation, including its opinion as to whether a viola-
tion has been committed. This Report is then transmitted to the
Committee of Ministers of the Council of Europe. It may contain
such proposals as the Commission thinks fit to put forward.

A remarkable innovation. •— This system of international control
is valuable, but is still not sufficient. This is because the object of
the Convention is to protect not States but individuals. The real
party in interest, if a violation occurs, is the individual whose rights
have been denied; and this will in all probability have been done
by the authorities of his own country. Under the classic concept of
international law, the individual has no " locus standi ", on the
theory that his rights will be championed by his government. But
how can his government be his champion, when it is " ex hypothesi "
the offender ? What is necessary therefore is to give the individual
a right of appeal to an international organ which is competent to
call the offending party to account.

It is the great merit of the European Convention on Human
Rights that it institutes a procedure which permits an individual
to complain to the European Commission even against his own
government. This was a remarkable innovation in international
law; so much so, indeed, that some governments hesitated to accept
it. The right of individual petition was therefore made optional,
and thus only applies against States which have expressly declared
that they accept it. It is to their credit that eleven European
governments have agreed to this novel procedure (Austria, Belgium,
Denmark, Federal Republic of Germany, Iceland, Ireland, Luxem-
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bourg, the Netherlands, Norway, Sweden and the United King-
dom). It is hoped that the other Contracting Parties will follow
their example and thus render the Convention fully applicable in
their territories.

Strict rules. — When it has received an application, the Com-
mission has first of all to decide whether it is admissible, that is
to say whether there is a " prima facie " appearance of a violation.
The Convention contains strict rules in this respect. An individual
must first of all " exhaust his domestic remedies ", which means
that he must first try to have his grievance put right by the national
courts or other authorities, before addressing himself to the
European Commission. The Commission will also throw out as
inadmissible an application which is anonymous, which is sub-
stantially the same as a previous application already rejected,
which is incompatible with the provisions of the Convention,
manifestly ill-founded or an abuse of the right of petition.

In order to take a decision on admissibility, the Commission
will, if it thinks necessary, obtain the views of the respondent
government, and it may hold oral hearings of the parties. If it
decides that the case is admissible, it will then appoint a Sub-
Commission which, as in the case of an inter-State complaint,
has the task of ascertaining the facts, which will involve hearing
the parties, and trying to reach a friendly settlement of the matter.
If this attempt is unsuccessful, the Commission as a whole draws
up a report, including its opinion as to whether there has been a
violation of the Convention.

The Court. — Once the Commission has established the facts
and expressed its opinion, a decision must be taken to settle the
matter. The issue may be referred to the European Court of Human
Rights, the second organ established by the Convention, which
contains as many judges (eighteen) as the members of the Council
of Europe. The judges are elected by the Consultative Assembly
on the proposal of the member Governments. They act, of course,
in complete independence, and must possess the same legal qualifica-
tions as the members of the International Court at The Hague.
The Court, normally sitting in a Chamber of seven judges, will
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hear the views of the government or governments concerned, and
of the Commission. It will then pronounce judgment and the
decision of the Court may, if necessary, " afford just satisfaction
to the injured party. " The Contracting Parties have agreed in
advance to abide by the decisions of the Court and the Committee
of Ministers is made responsible for supervising their execution.

The jurisdiction of the Court is contingent, however. A case
may be referred to the Court only by the Commission or a State
Party concerned (not by an individual applicant); and only if the
defendant State has accepted its jurisdiction. This may be done
ad hoc for a particular case or by a general declaration accepting
the jurisdiction as compulsory. Eleven States have made such
declarations to date—the same as those which have accepted the
right of individual petition. In default of reference to the Court
within a period of three months from the transmission of the
Report, it is for the Committee of Ministers of the ^Council of
Europe to take the final decision. This can be done by a two-thirds
majority, and, as for the Court, the Parties agree that the decision
of the Ministers shall be binding. In fact, the Committee of Ministers
has so far been called upon to decide a larger number of cases than
the Court; in all of them it endorsed the opinion which had already
been expressed by the Commission in its report.

The record. —• By the beginning of September 1967, when the
European Convention had been in force for fourteen years, 3,305
individual applications had been lodged with the Commission of
Human Rights; fifty of them had been declared admissible. Six
governments had filed " inter-State applications ", alleging that
another government had violated the Convention. Twenty cases
had come for decision to the Committee of Ministers; and six cases
had been referred to the Court.
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