
THE GENEVA CONVENTION OF 1864
AND THE BRUSSELS CONFERENCE OF 1874

by Daniele Bujard

The year 1974 marks the centennial of the International Declaration of
Brussels on the Laws and Customs of War. This effort to codify the most
important laws of war, undertaken on the initiative of Czar Alexander II of
Russia, constituted a decisive stage in the development of the law of war.
It is this event which the Committee for the Protection of Human Life in
Armed Conflicts, under the patronage of the Belgian Government, proposes
to commemorate by an international seminar on the theme "The Concept
of International Armed Conflict—New Perspectives", in December of this
year.

It seemed to be interesting therefore to recall what the effects the
Russian initiative had on the Geneva Convention of August 22,1864, for the
Amelioration of the Condition of the Wounded in Armies in the Field. We
are pleased therefore to publish the following article, and to recall that
in 1874, 1875 and 1876 our publication also published articles on the same
subject. (The Editor).

Proposal by Czar Alexander II

In a dispatch dated 6 April 1874, the Chancellor of the Russian
Empire, Prince Gortchakov, instructed the Russian charge d'affaires in
Berne, Glinka, to inform the Swiss Government of the intention of the
Imperial Goverment "to present to all countries a draft proposal for an
international agreement designed to establish the laws and customs of
war ".
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A few days later, Glinka received the text of the proposal, under the
title " Introductory Draft of an International Convention Concerning the
Laws and Customs of War "-1 The document was accompanied by a letter
in which Chancellor Gortchakov set forth at length the motives which
had inspired his government:

"The thought which inspired it (the proposal) is a humanitarian
thought, which we are convinced is the reflection of a universal feeling, a
universal interest and a universal need. Along with the growing solidarity
which in our time tends to bring the nations together as members of a
single family, and along with the growing tendency of their military
organizations to give to their conflicts the character of struggles between
nations in arms, the more necessary it becomes to determine, with
greater precision than in the past, the laws and customs which are per-
missible in wartime, so as to limit the consequences and reduce the dis-
tress caused by war, so far as this is possible and desirable. To achieve
this purpose, it appears to be necessary to reach a common agreement
upon rules which may be made obligatory for governments and their
armies, on the basis of complete reciprocity. We believe that it is the
duty of all states and that it also serves their interests to achieve this..."

Chancellor Gortchakov proposed that a plenipotentiary conference be
convoked to discuss such matters and said that the Imperial Govern-
ment believed the city of Brussels would be a particularly appropriate site,
in view of the neutrality of Belgium.

In the opinion of Czar Alexander II, who was thus continuing the
task begun at Saint Petersburg in 1868, war was a necessary evil, an evil
aggravated by the development of techniques and armaments. Moved as
he was by humanitarian feeling, and also by the desire to protect the com-
mon interests of nations which were becoming more and more inter-
dependent, he hoped to attenuate the effects and cruelties of warfare.

The proposal submitted by Glinka to the President of the Swiss
Confederation on 25 April 1874 was an audacious one, which tended, as
shown by its title, to codify and clarify, in 71 articles, a major part of the
structure of common law applicable in wartime.

1 Our translation from the original French. The same applies to all the other
quotations.
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A demarche similar to that presented to the President of the Swiss
Confederation was soon dispatched to every European capital and to
Washington. "This news, confirmed on the 1st of May by a formal
invitation to the various states by the Imperial Russian Government,
created a sensation." 1 Indeed, the news produced genuine astonishment
in a Europe which had barely emerged from the murderous war of 1870-71
and which was still profoundly divided by political passions, grievances
and resentment. Some people regarded the Russian initiative as a salutary
means for reducing tensions. By bringing together in Brussels a recon-
ciled Europe to study humanitarian problems, it might be possible to
avoid a war of revenge, which many people already regarded as inevitable.

As one expression of this hope, J. Huber-Saladin, a member of the
Committee of the French Aid Society for Care of the Wounded, wrote
on 25 June 1874 to Gustave Moynier, President of the International
Committee for Aid to Wounded Soldiers: "Prince Gortchakov has
taken a timely initiative to halt the consequences of such national
hatreds by a public European activity. An inevitable result of the
Brussels Congress will be to provide a fairly exact measure of the level of
civilization of which Europe can boast and to give credit to Russia for the
enlightenment which is now to be freely and honestly disseminated ".

Farther on, Huber-Saladin's hope was tinged with some scepticism:
"We must not forget, however, that the present time, in political, reli-
gious, industrial, philanthropic and military terms, may well be a time for
surprises. Change is in the air, with threats from below, anarchy in the
middle and moral and political disorder more or less everywhere. Russia
needs peace and the opportunity to strengthen herself institutionally.
Her proposal is so far-reaching and so unexpected that I believe surprise
is still the predominant factor ".

Huber-Saladin had judged the situation accurately. In 1874, Russia
was in particular need of a stable peace in Europe in order to deal with
serious internal disturbances. In his memoirs, Prince Peter Kropotkin
confirmed this:

"The countless arrests carried out during the summer of 1874 and the
unrelenting pursuit of our group by the police produced a profound
change in the attitudes of Russian youth. Up to that time, the main

1 P. Boissier, Histoire du Comite International de la Croix-Rouge, de Solferino a
Tsoushima, Paris 1963, p. 382.
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objective had been to choose from among the workers and ultimately
among the peasants a certain number of men who would be trained as
socialist agitators. But the factories had now been invaded by hordes
of spies and it was clear that propagandists and suspect workers would
soon be arrested and deported to Siberia for the rest of their lives. The
movement 'towards the people' therefore took another turn. Hundreds
of young people and women, scorning all the precautions that had been
taken up to that time, went out into the countryside and visited towns
and villages, stirring the masses to revolt and openly circulating pam-
phlets, songs and manifestos. In our group, this season gained the name
'the summer of madness'." 1

Running counter to the hopes of those who saw in the Russian
proposal an opportunity for European reconciliation and the strengthen-
ing of a still fragile peace were the fears and anxieties which the suggestion
was certain to arouse in various chancelleries. The task to be achieved
seemed to be a great one, and the smaller states feared that it would be
carried out at their expense, by limiting their means of defence, to the
benefit of the major powers. It was therefore not always with unqualified
enthusiasm that some governments agreed to send delegations to Brus-
sels. Returning from a visit to that capital, where he made numerous
contacts and had many discussions, Huber-Saladin told Gustave Moynier
in a letter on 6 July, "I have been able to gather some information, sub-
sequently confirmed, about the meeting and the attitudes of various
powers... Complete abstention on the part of the United States; British
adhesion, but with reservations concerning the navy, sea warfare, dis-
cussions of international law, new agreements, etc. Austria and Italy are
accepting the discussion without enthusiasm. France is going along,
without putting up any resistance..."

In Berne, the communication presented by Ambassador Glinka was
taken very seriously. First of all, it produced a reaction of dissatisfaction
and surprise. Why, it was asked, had not the Imperial Government
announced its intentions earlier to the Federal Council, as the govern-
ment of the depositary state for the Geneva Convention of August 22,
1864, for the Amelioration of the Condition of the Wounded in Armies
in the Field, and the additional articles annexed to that convention

1 Peter Kropotkin, Autour d'une Vie, Lausanne. La Guilde du Livre, p. 314.
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on October 20, 1868? A first reading of the Russian proposal showed
that it did indeed contain a chapter concerning non-combatants and
wounded persons, the seven provisions of which touched directly upon
the 1864 Convention, but it contained no mention whatsoever of the
additional articles of 1868, which the authors of the proposal seemed
to disregard completely.

Before taking any further steps, Monsieur Schenck, President of the
Confederation and chief of the Federal Political Department, decided to
consult the International Committee for Relief to Wounded Soldiers. As
there was no time to lose, he wrote on 28 April 1874 to Gustave
Moynier, President of the International Committee:

"As I should like to have a discussion with you concerning the Geneva
Convention, would you please tell me if you could come to Berne on
Saturday, 2 May..."

Moynier came to Berne, and during the ensuing discussion it was
decided to seek more information about the real intentions of the Russian
Government. Moynier undertook to study the Russian proposals con-
cerning non-combatants and the wounded, and the possible effects these
might have on existing law, and to report the result of his examination
to the Political Department.

The Geneva Convention of 1864

Before joining Moynier in Geneva, however, let us pause briefly to
consider what was the status, at the time of the convocation to the
Brussels Conference, of positive law governing the treatment of wounded
soldiers.

The Convention of 1864, the first international legal instrument to
regulate certain aspects of land warfare, had set forth the principle that
wounded and sick combatants had to be respected and cared for without
distinction of nationality (Article 6). From this principle, all the other
provisions of the Convention flowed naturally—so that the protected
soldiers could be collected and cared for, the medical personnel should
be in a position to carry out its mission and have the necessary mate-
rial at its disposal. It was in like manner that the principle of neu-
trality was extended to ambulances and military hospitals (Article 1) and
to ambulance and hospital personnel (Article 2). This extension of pro-
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tection was limited in time, however, and medical personnel enjoyed the
protection of neutrality only when they were exercising their function and
only as long as there were wounded to gather and care for; medical
installations were protected only to the extent that they were used to
shelter the wounded and the sick. Finally, only personnel belonging to the
military medical services were affected, since the Convention did not
grant the benefits of neutrality to voluntary medical personnel. On the
other hand, quite strangely, it conceded such neutrality very generously
to one poorly defined category—inhabitants of a country at war who gave
assistance or shelter to wounded soldiers (Article 5). Such inhabitants
were not only exempted from the billeting of troops but also from a
portion of the war contributions to which they would otherwise be liable.

Since neutrality required the adoption of a distinctive and identical
sign for the persons and material objects benefiting from this privilege,
the Convention stipulated that the sign would consist of the red cross on a
white background which the Aid Societies had adopted for their own use
in 1863.

The Convention of 1864 had been supplemented by another instru-
ment signed in Geneva on 20 October 1868, whose stated purpose was
"to extend to naval forces the benefits of the Convention concluded at
Geneva on 22 August 1864 for the amelioration of the condition of the
wounded in armed forces in the field and to make more explicit some
of the provisions of that convention". We shall consider here only
the provisions of that instrument, known under the name of the addi-
tional articles of 1868, which supplement the 1864 Convention with
regard to land warfare (Articles 1 to 5).

Under the terms of Article 3 of the 1864 Convention, medical person-
nel were free to decide, in the event of occupation, whether to continue to
discharge their function or to withdraw to their own lines. By 1868, this
provision seemed excessive. Although one might agree that medical
personnel should not be kept in captivity, it appeared to be demanding
a great deal of the belligerents to permit them to depart at will. Hence-
forth, the commander of the occupying forces would, within certain
limits, determine the time for such withdrawal (Article 1).

As we noted earlier, the Convention of 1864 was very liberal with
regard to a population giving assistance to the wounded. In 1868, the
intention was to impose a restrictive interpretation upon this provision,
but this restriction in fact dealt only with the exemption from the billet-
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ing of troops and the making of war contributions. These exemptions
were to be considered in proportion to the "equitable manner" in which
the inhabitants exercised their "charitable zeal" (Article 4). The idea of
"charitable zeal" is indeed a vague one. As for the material conditions
which the inhabitants would have to fulfil if their homes were to be
regarded as medical institutions enjoying the benefits of neutrality, these
were not clarified by the text of 1868 any more than they were by the
Convention of 1864. This left the door open to abuses which were unfor-
tunately to become apparent during the Franco-German War.

The Convention of 1864 had imposed the duty on belligerents of
returning to their country wounded soldiers who, after being healed,
were recognized as unfit for military service. It also provided for the
possibility of returning wounded men who were acknowledged to be fit for
service, on the condition that they would not take up arms again for the
duration of the war. The changes proposed in 1868 were to be even
more generous. By eliminating all distinction between these two cate-
gories of wounded, it would be the duty of the parties to a conflict to send
all of the wounded back to their respective countries, regardless of the
extent of their invalidity after their wounds were healed.

At the time of the convocation of the Brussels Conference, the addi-
tional articles proposed in 1868 were not in force. The Swiss Federal
Council, in its capacity as the depositary government, had made nume-
rous attempts to obtain their ratification. These articles had in fact been
put into effect during the war of 1870-71 by both belligerents, who had
declared their intention of respecting them. Even in 1874, however,
there were still doubts about some of the articles proposed in 1868. In
a letter to the President of the Confederation on 10 June 1874, Gustave
Moynier recognized this fact, commenting: "I think it would be a good
idea to renounce the proposed Article 5 of 1868, as it is the only one
preventing agreement between the powers on the additional articles
concerning land warfare. This laboriously begotten article is only a
useless and impracticable compromise between the philanthropic aspira-
tions of some of the parties and the prudence of others ".

The Russian proposal and the law of Geneva

Briefly summarized, this was the status of the law of Geneva when
Gustave Moynier returned from Berne with surprising news for the mem-
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bers of the International Committee, carrying in his pocket the text of a
proposed Convention which was beginning to disturb him. In Geneva,
reactions were quite clear.

"This matter of the Brussels Congress is a cause of great concern
to me and to my colleagues as well," Moynier wrote to von Holleben,
President of the Central Committee of the German Society for Relief to
Wounded and Sick Soldiers, who had already sent him a copy of the
Russian proposal. "We have good reason to hope, however, that
the original text of the Geneva Convention will emerge intact from this
new trial."

Were the fears of the International Committee concerning the future
of the Convention of 1864 justified ? Was the existence of that Convention
really threatened by the Russian proposal ?

Let us consider this more closely in the light of the study of the
Russian proposal and its relation to the Geneva Convention which
Moynier sent to the Federal Political Department on 10 June, pursuant
to the request made by President Schenk during their discussion on
2 May.

One thing should be recognized at the outset: it was not the purpose
of the Russian proposals to take the place of the Geneva Convention
or even to revise it fundamentally, since the articles referring to non-
combatants and the wounded were regarded as additional articles for the
Convention, the original text of which was to remain unchanged. This
was set forth clearly in Article 39 of the proposal: "The sick and wounded
who fall into the hands of the enemy shall be treated in conformity with
the Geneva Convention and with the following additional articles..."
This was also Moynier's opinion: "It is clear from Article 39 of the
Russian project, which refers to the Geneva Convention, that the Saint
Petersburg Government does not intend to propose any change in the
original text of this treaty, which, in its opinion, should continue to
exist in the form in which it was adopted in 1864".

For the first time, however, regulations concerning wounded soldiers
and military medical services were to constitute no more than one chapter
in a much more comprehensive code covering the most important laws of
war. Without proposing to minimize the importance of Chapter VII deal-
ing with the protection of non-combatants and the wounded, one might
nevertheless note that this did not constitute the keystone of the entire
project, which concerned itself with two new and fundamental problems
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in common law—the regulation of the rights and duties of belligerent
powers in occupied territory and the definition of the category of regular
soldiers who, in the event of capture, would have the status of prisoners
of war and therefore benefit from particular treatment. Placed in this
context, the rules concerning the protection of the wounded took on a
new dimension and the provisions covering the treatment of prisoners of
war would inevitably have an effect upon them.

For the first time, in the text of a convention, emphasis was to be
placed upon the prisoner-of-war status of the sick or wounded soldier.
The combatant who had been put out of action and had fallen into the
hands of the adversary was defined as a prisoner of war and had to be
treated as such. Wounded or sick, he would benefit from the Convention
of 1864 and the articles added to it. This was the significance of Article
39 of the Russian proposal which stipulated that "the sick and wounded
who fall into the hands of the enemy shall be regarded as prisoners of
war..."

The resulting system of double protection for the captured combatant,
as a prisoner of war and as a sick or wounded man, is still valid today,
since both the Geneva Convention of 1949 for the Amelioration of
the Condition of the Wounded and Sick in Armed Forces in the Field
and the Geneva Convention of 1949 relative to the Treatment of
Prisoners of War may be applied simultaneously and in a complementary
manner.

The association thus established between the rules for the treatment
of prisoners of war and those covering treatment of the wounded was
certain, to have an immediate effect upon the principle of returning to their
own country wounded men who were recognized as being disabled after
the healing of their wounds. With regard to the liberation of prisoners
of war either through exchange or on parole, the Russian draft placed its
emphasis on the free choice of the parties to the conflict (Articles 34 and
35). In a similar manner, Article 43 envisaged returning wounded soldiers
to their country only as a possibility left to the discretion of the belli-
gerents, whereas the Convention of 1864 made it their duty to send back
the wounded—at least those recognized after treatment as being unfit for
service. Moynier made a vigorous protest:

"Article 43 contains a provision which is unacceptable since it is in
contradiction with Article 6 of the Convention. Men who have been
healed but who are incapable of returning to military service must be
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liberated, and to say simply that they 'may' be liberated is to belittle this
achievement of civilization—against which, incidentally, there has never
been any protest."

Moynier was quite correct. Article 43 of the Russian draft did indeed
modify profoundly Article 6 of the Convention, and in doing so weakened
it considerably. Since 1864, however, attitudes had changed and the
status of prisoner of war predominated over that of the wounded soldier.
In Brussels, General de Voigts-Rhetz, representing Germany, was to
argue that any provision concerning the return of the wounded to their
countries should be optional. He was supported in this position by other
delegates who insisted that the wounded must, above all else, be regarded
as prisoners of war.

There were other articles in the Russian draft, concerning non-comba-
tants and the wounded, which did not present such a threat to the Conven-
tion of 1864.

Article 38, which provided a more exact definition of the medical
personnel to have the benefits of neutrality, tended to strengthen the
protection accorded to such personnel. Moynier gave this his approval:
"The innovation proposed in Article 38 is highly acceptable. This consists
in granting neutrality to medical personnel not only when they are work-
ing, but as a matter of principle".

The Russian draft also offered innovations with regard to the armed
defence of protected persons and property. The Convention of 1864 had
not permitted the defence of ambulances and military hospitals. In its
first article it stated that "such neutrality shall cease if the ambulances or
hospitals should be held by a military force". Furthermore, no provision
had been made for the individual defence of protected persons. The
Russian proposal broke new ground. Making a distinction between
participation in war operations and using arms for the defence of persons
and property benefiting from neutrality, it forbade the former and autho-
rized the latter. Protection by a guard detachment or by sentries would
not deprive medical establishments of their neutrality (Article 40). As for
protected persons "compelled to resort to arms for their self-defence..."
(Article 41), they would continue to benefit from neutrality. These two
progressive proposals, which were eventually to find their place in sub-
sequent Conventions, were greeted in different ways by Moynier. While
he approved Article 40 in principle, he was opposed to Article 41,
commenting:
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"My attitude is negative towards Article 41. Legitimate self-defence
is always permissible, even to neutrals, but the proposed article might
well serve as an incitement to make use of their arms and thus be a cover
for abuses".

Further, the Russian draft provided for the delivery to neutral per-
sons of identity cards bearing the distinctive sign (Article 44), a proposal
which Moynier found it easy to accept.

We should give due credit here to the authors of the Russian project.
While it has often been said that its provisions tended to weaken consider-
ably the Convention of 1864, the brief preceding analysis, as well as the
comments of Gustave Moynier, demonstrate that, with the exception of
Article 43 concerning the return of the wounded to their countries, the
rules relating to non-combatants and the wounded—which were intended
as additional rules to be added to the Convention and which therefore did
not extend to all the questions dealt with in that Convention—tended to
strengthen the protection accorded to neutral persons and property.

(to be continued)

Daniele BUJARD
Deputy Head of the ICRC Legal Division
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