DIPLOMATIC CONFERENCE
ON THE REAFFIRMATION AND DEVELOPMENT OF
INTERNATIONAL HUMANITARIAN LAW APPLICABLE
IN ARMED CONFLICTS

Summary of third session's work*
Introduction
The third session of the Diplomatic Conference on the Reaffirmation
and Development of International Humanitarian Law Applicable in
Armed Conflicts was held from 21 April to 11 June 1976, at the International Conference Centre, Geneva. It was presided over by Mr. Pierre
Graber, Federal Councillor and head of the Federal Political Department.
After two plenary sittings, the main Committees resumed work where
they had left off at the close of the second session. They met for seven weeks,
and a plenary sitting was held on 11 June to adopt their reports and lay
plans for future work.
As it had done at the two previous sessions, the Conference continued
to use as its basis for discussion the two draft Protocols additional to the
1949 Geneva Conventions, prepared by the International Committee of
the Red Cross in 1973, one relating to international armed conflicts and
the other to non-international armed conflicts.
By the end of the second session, the Conference had accomplished
half the work it had before it. Hoping to conclude its work at the third
session, the Conference adopted, on the Bureau's proposal, a plan providing
1
In July 1975 International Review contained a summary of the second session's
work. The present summary, which supplements it, deals solely with the proceedings
of the third session.
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for the completion of the bulk of the main Committees'1 work over a period
of four weeks, for the finalization of the texts by the Drafting Committee
in two weeks, and for the adoption of the articles at a plenary sitting
scheduled to be held during the last two weeks of the Conference.
As the Conference was unable to conclude its work within the time set,
a fourth and last session will be essential. It will be held from 17 March
to 10 June 1977.
Like last year, the Committees were unremitting in their work, which
they carried out in a constructive and conciliatory spirit. A certain slowing
down in negotiations was mainly due to the difficult subjects dealt with
and the emergence of fresh problems. While the Conference has not yet
ended its work, the greater part has been accomplished: two-thirds of the
articles have been adopted, and negotiations on a number of questions
still under discussion have made considerable headway and some are in
fact nearing fruition.
There is every indication that the next session will see the conclusion
of the work and the signing of the texts adopted.

*
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DRAFT PROTOCOL I
RELATING TO THE PROTECTION OF VICTIMS
OF INTERNATIONAL ARMED CONFLICTS

Part II — Wounded, Sick and Shipwrecked Persons
Committee II carried out the greater part of its work in this traditional
field of the Geneva Conventions at the second session. It concluded the
work at the third session, also adopting the essential technical Annex and
an article laying down the procedure for a revision of that Annex.
The articles which remained in abeyance were mainly those concerning
medical transports (Part II, Section II); but Article 17, on the role of the
civilian population and of relief societies, was also left in abeyance as it
was contingent on the articles on medical transport, and so was Article 8,
embodying definitions which Committee II did not definitively want to
adopt until all problems relating to medical transports were settled.
Moreover, following amendments submitted at the first session which
gave rise to considerable discussion at the second session, Committee II
finally adopted a section which had not been provided for in the ICR.C
drafts. That section {Information on the victims of a conflict and remains
of deceased) is provisionally given as Section I bis and comprises three
articles (at present 20 bis, 20 ter and 20 quater). Should it be maintained
in Part II, a change will need to be made in the present title of Part II
{Wounded, sick and shipwrecked persons).

We shall now consider the articles which Committee II adopted at
the third session, in the order in which they appear in the Protocol.
Section I — General Protection

Article 8 contains some terms which occur fairly often in Part II
and should perhaps be defined. It should be noted, in particular, that
the terms "wounded" and "sick", as referred to in the Protocol, have a
slightly different meaning from the current acceptation. The infirm,
maternity cases, expectant mothers and new-born babies also come into
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that category, but only persons who refrain from any act of hostility are
considered "wounded" or "sick".
Note should also be taken of the definition of the terms "permanent"
and "temporary", characterizing assignments over an indeterminate or
limited period, but in both cases exclusive during that period. The terms
apply to medical units and medical personnel alike. In the latter case
they slightly alter the meaning which the Conventions give to "permanent
medical personnel" and "temporary medical personnel". On the other
hand, they allow the introduction of a term hitherto overlooked:
"temporary religious personnel".
Article 8 also defines "shipwrecked", "medical units", "medical
personnel", "religious personnel" and "distinctive emblem", and also
"distinctive signal", covering the new signalling methods provided in the
technical Annex for medical units and transports.
Article 17 (3) laid down that ships and civilian craft to which the
parties to a conflict appealed to collect the wounded, the sick, the
shipwrecked and the dead, and which might carry out those tasks under
their own initiative, should be afforded special protection in the execution
of those tasks. Some delegates wanted this to extend to civilian air
transports, but the majority finally decided to delete the provision
entirely, considering the likelihood of applying it in practice too uncertain in an international conflict.
Section I bis — Information on the Victims of a Conflict and Remains
of Deceased

The purpose of this new section is to recognize the right of families
to learn the fate of their relatives (now Article 20 bis).
Article 20 ter relates to missing persons and provides that when circumstances permit, and at the latest when active hostilities end, each
party to the conflict shall search for persons reported missing by an
adverse party. It also contains rules on the recording, search and role
of the Central Tracing Agency.
Article 20 quater urges respect for the remains and graves of persons
who have died as a result of occupation or hostilities, or during detention
owing to the hostilities or occupation. The question of the maintenance
of, and access to, graves and the question of the repatriation of remains
are also dealt with.
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The articles are a welcome addition to the articles of the Geneva
Conventions on those problems, since they are applicable to categories
of persons so far not covered by the Conventions.
Section II — Medical Transports

Committee II reached a decision on all articles in Section II still in
abeyance.
Article 24 {Other medical ships and craft) affords all medical ships and
craft not as yet specifically protected by the Conventions or the Protocol
the same protection as granted by the Conventions and the Protocol to
mobile medical units. It thus fills a gap, allowing the protection of
ships not originally meant for medical transport and only assigned to
that function owing to an emergency.
Article 31 (Landing and inspection) covers cases in which a medical
aircraft flies over a sector under the physical control of an adverse
party or where such control is not clearly established. It embodies
security measures corollary to the facilities granted to medical air transports. The party concerned may in such cases order the medical aircraft
to land for inspection on the ground. That inspection may also be
carried out where medical aircraft are obliged to land in such sectors for
technical reasons.
Flight by medical aircraft over States not parties to the conflict is
strictly regulated by Article 32, the last article in this section. The
flight may be made only with the consent of the State concerned, which
must apply any conditions and restrictions equally to all parties to the
conflict. A medical aircraft may, however, for technical reasons, be
obliged to fly over a State not party to the conflict, in which case it must
endeavour to identify itself as soon as possible. In view of the security
measures referred to above, the State not party to the conflict may order
any medical aircraft flying over its territory (with or without previous
agreement) to land for inspection purposes.
It will be noted that, in this Section II, Article 25 of the first draft
was definitively deleted. It covered notification of all forms of transport.
As the delegates preferred to deal separately with each form of transport,
the general article became useless.
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Part IV — Civilian Population
Chapter VI — Civil Defence

The purpose here is to provide special protection for civil defence
bodies. If well organized, as experience in World War II showed very
clearly, they can considerably diminish the losses and sufferings of
civilians during conflicts.
Having been instructed to study this chapter, the Committee applied
itself to the task during the third session at committee, working group and
sub-working group level. A great deal of preparatory work was done on
the new subject, and although no article was finally adopted, the major
problems were clearly identified.
A list of civil defence tasks was prepared. Some delegates would have
liked the list to be exhaustive as they felt it would not afford protection
unless the tasks were clearly defined. Others wanted the list to serve as
an example, open to any fresh tasks that might arise. The carrying of
arms was also discussed at great length. Some favoured civil defence
bodies that carried no arms and were exempt from any police activity,
while others preferred them to be lightly armed, if only to ensure their
own security. Discussion centred on the still more arduous problem—
although connected with the subject—of protection for the military
assigned to civil defence tasks. This revealed deep structural differences
between national civil defence systems. Some regarded civil defence as
a purely civil matter; others as an integral part of the army.
The opinions on the different problems are nevertheless closer than
they were before, and this initial debate will undoubtedly enable the
fourth session tofinda solution that is imperative at a time when civilians
are being increasingly affected by present conflicts.
Work on Protocol I which still remains to be done by Committee II

Committee II will need to find a solution acceptable to all regarding
the civil defence problems identified, in order to make a definitive choice
regarding a civil defence emblem and to finalize the text of the six or
seven articles that will be devoted to civil defence. After this, Committee II will still need to consider Chapter V (concerning civil defence)
of the Technical Annex adopted by the Technical Sub-Committee.
Lastly, Committee II will need to study a subject not dealt with so far,
relief, covered by Articles 60 to 62 of the ICRC draft.
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REGULATIONS CONCERNING THE IDENTIFICATION,
RECOGNITION AND MARKING OF MEDICAL PERSONNEL,
UNITS AND MEANS OF TRANSPORT, AND CIVIL DEFENCE
PERSONNEL, EQUIPMENT AND MEANS OF TRANSPORT
The Technical Sub-Committee of Committee II met from 21 April
to 7 May 1976 tofinalizeits draft regulations on the marking and identification of medical and civil defence personnel, units and means of
transport.
The draft regulations were drawn up by the Technical Sub-Committee
during the first session of the Diplomatic Conference, in March 1974.
They restated the essential points of the ICRC proposals embodied in
the Annex to draft Protocol I and were published in document CDDH/49/
Rev.l, of 2 September 1974. Several articles gave Committee II a choice
between alternatives. As Committee II did not have time to study its
Sub-Committee's report before the end of the first session, it decided to
postpone consideration of the report to the second session.
On 10 April 1975, the report was approved by Committee II, by
32 votes to none, with 8 abstentions. Committee II further decided to
convene its Technical Sub-Committee, which had not met during the
second session, at the beginning of the Conference's third session, to
consider the comments made during its study of the report. Lastly,
Committee II adopted a resolution on "the need for national co-ordination on the radiocommunication matters raised in the Technical Annex
to draft Protocol I". This resolution, which the Conference adopted at
a plenary sitting, had the anticipated effect. Between the second and
third sessions, several national telecommunication authorities approached
the International Telecommunication Union (ITU) and its International
Frequency Registration Board (IFRB) for preliminary contacts which
facilitated the Technical Sub-Committee's work on medical radiocommunications, at the third session of the Conference.
At that session, the Sub-Committee prepared new draft regulations
which included the following chapters.
Chapter I — Identity Card

Civilian and religious medical personnel, whether permanent or
temporary, are to be provided with simplified identity cards.
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Chapter II — Distinctive Sign

Articles 3 and 4 will allow a more effective use of the distinctive sign;
it can be made visible by infra-red observation and photography and
other detection techniques.
Chapter III — Distinctive Signals

For the first time since the Red Cross came into existence, provision
is made for signalling methods other than by means of the distinctive
signal. In addition to aflashingblue light, distinctive signals may include
a radio signal and an electronic radar signal. The distinctive signals may
be used by medical aircraft, and once agreement is reached between the
parties concerned, possibly by hospital ships, medical craft and medical
vehicles. The distinctive radio signal is a priority signal, subject to the
approval of the Conference of the International Telecommunication
Union.
Chapter IV — Communications

This chapter relates to the use by medical services of radiocommunications and international signal codes, and the observance by
medical aircraft of the procedure laid down by the International Civil
Aviation Organization (ICAO) regarding the diffusion of flight plans
and the interception of civil aircraft.
Chapter V — Civil Defence

This chapter states that the identity card for civil defence personnel
is governed by the provisions of Chapter I, Article 1. The international
civil defence emblem proposed by the Technical Sub-Committee is an
equilateral blue triangle on an orange ground. This chapter is contingent
on what Committee II does regarding civil defence. As the work had
not yet been completed, Chapter V was not included in the Technical
Sub-Committee's report adopted by Committee II.
Chapter VI — Periodic Revision

The single article of this chapter, Article 16, has been deleted and
replaced in draft Protocol I by a new Article IS bis entitled "Revision
of the Annex." This article enables the ICRC to convene a meeting of
experts every four years to give their opinion on the advisability of
bringing the technical provisions on marking up to date.
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In May 1976, Committee II adopted by consensus the draft Annex
of 13 articles, Article lSbis, and three resolutions directed at specialized agencies: International Telecommunication Union (ITU), International Civil Aviation Organization (ICAO) and Inter-Governmental
Maritime Consultative Organization (IMCO). The purpose of the
resolutions is to submit to these specialized agencies technical questions
within their province relating to marking. In view of the conference
timetable of those organizations, the resolutions have already been
conveyed to them for their information.
Apart from the marking of civil defence personnel and equipment,
the work of the Technical Sub-Committee is virtually concluded. The
technical questions in suspense are within the purview of the specialized
agencies: priority radio call sign for medical transports, radio frequencies
to be used, secondary radar code, maritime signals, the introduction of
the red cross flag in appropriate maritime documents, additional visual
maritime marking of hospital ships and medical craft. Decisions on
these questions should be adopted at the forthcoming international
conferences of IMCO, ICAO and ITU. ITU's World Administrative
Radio Conference is scheduled to be held in 1979.

Part i n — Methods and Means of Combat;
Prisoner-of-War Status
Section I — Methods and Means of Combat

Four of the nine articles in Section I of Protocol I were adopted by
Committee III during the second session, namely Article 33 (Basic rules),
Article 34 (New weapons), Articles 36 and 37 (Recognized emblems and
Emblems of nationality).
At the third session, the Committee adopted all the articles in
Section I of Part III of Protocol I which were still in suspense, namely
those relating to prohibition of perfidy (35), quarter (38), safeguard
of an enemy hors de combat (38 bis), aircraft occupants (39), independent
missions (40), organization and discipline (41). With one sole exception
(Article 21 of draft Protocol II, relating to the prohibition of perfidy,
to which reference will be made further on), Committee III concluded its
work on these subjects, unless of course discussion is resumed on one
point or another, which although possible is hardly likely.
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Article 35 deals with prohibition of perfidy. It is not perfidy as
such that is prohibited, but the killing, wounding or capture of an
adversary by perfidious means. Thus, the violation of a truce in order to
carry out a retreat or disengagement would not be regarded as perfidious.
A perfidious act is one designed to make the adversary believe, with
complete confidence, that he has the right to receive, or the obligation
to grant, the protection provided by international law—with the purpose
of betraying such confidence. Feigned negotiations, incapacity or
surrender are perfidious acts.
Yet one of the most frequent acts of simulation, that of a combatant
feigning to be a civilian, was only reluctantly accepted as an example of
perfidy. This can be explained by the fact that it is not the purpose of
Article 42, which has not yet been adopted, to prohibit a guerrilla fighter
from mingling with and disappearing in the civilian population, except in
combat operations or where fighting is imminent. Any contradictions
between Article 35 and Article 42 therefore had to be eliminated, and
it was only when the desired guarantees were provided in Article 42
that Article 35 was adopted. As Article 42, which is to embody those
guarantees, has not yet been approved, it may be questioned whether
some delegations had accepted Article 35 only subject to their inclusion.
This article also contains a paragraph on ruses of war. As it is a point
traditionally covered by the Law of The Hague, it has posed no problem.
Articles 38 and 38 bis concern the prohibition to refuse to give quarter
and the safeguarding of an enemy who is hors de combat. The prohibition
regarding refusal to give quarter means that the enemy must not be
declared outside the law and that the combat must not be conducted
with a view to making sure that there are no survivors. Even a threat
to conduct the combat in this way is prohibited. The principle of safeguarding the enemy who is hors de combat is stated thus in paragraph 1
of Article 38 to:
"A person who is recognized or who, under the circumstances, should
be recognized to be hors de combat shall not be made the object of attack."
The purpose of this paragraph is to prohibit a deliberate attack against
any person if the marksman sees that he is in a state of incapacity or
can admit that state of incapacity. Safeguard does not relate to accidental
cases such as where the wounded are again hit during the attack although
not deliberately taken as a target. But it prohibits ruthless attacks
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sustained beyond requirements, under the pretext that the marksman
knows nothing about what is happening on the other side. The rule is
therefore linked with the prohibition to refuse quarter. The article also
provides for the release of prisoners who cannot be evacuated in the
manner laid down by the Third Geneva Convention. This is an innovation. It is a solution envisaged only where necessary owing to
"unusual conditions of combat". Does not guerrilla warfare, which is
tending to become so widespread, offer one of those pre-eminently
unusual conditions ? This rule will therefore be of some practical value.
Article 39, on aircraft occupants, reads thus:
1. No person parachuting from an aircraft in distress shall be made
the object of attack during his descent unless it'is apparent that he will land
in territory controlled by the party to which he belongs or by an ally of that
party.
2. Upon reaching the ground in territory controlled by an adverse party,
a person who has parachuted from an aircraft in distress shall be given an
opportunity to surrender before being made the object of attack, unless it is
apparent that he is engaging in a hostile act.
3. Airborne troops are not protected by this article.
It will be noted that the Committee was unable to decide, in paragraph 1, whether it should follow the course laid down in the army
handbooks of the principal powers and in the ICRC draft, and prohibit
firing on parachutists in distress who did not land in the territory of the
adverse party and who consequently escaped. When the point was put
to the vote, 28 voted for opening fire, 21 against, and 21 abstained. The
article as a whole was adopted by 47 votes to 6, with 15 abstentions.
As a delegate said later, explaining his position, the voting showed that
with the development of aviation it was no longer possible to give pilots
an advantage out of all proportion to the damage which aviation could
inflict in modern warfare. Here, however, there was no consensus.
The scope of Article 40, which, in the draft prepared by the International Committee of the Red Cross, covered independent missions, has
been increasingly reduced with the development of Articles 41 and 42.
It no longer refers to spies, and it confirms the Law of The Hague in the
matter of espionnage. But it also protects residents of occupied territories,
who must not be considered to be spies each time they look out of the
window and soldiers happen to go by. Persons actually engaged in espionage are granted the same guarantees as those for the regular army, and
they can be accused of spying only if caught in the act.
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Article 41, referring to organization and discipline in the original
text submitted by the ICRC, has been considerably enlarged and now
not only covers organization and discipline, but also gives a definition
of armed forces and of persons who are entitled to combatant status,
and relates to the possibility of incorporating police forces in the armed
forces. The definition holds good for all: recognized States or national
liberation movements, regular army soldiers or part-time guerrillas. The
article therefore represents a door that opens on the big attempt made
in Article 42 and its supplement Article 42 bis. Armed forces are subject
to international law. What is important in Article 41 is the fact that it
gives a general definition of combatants, i.e. of those who have a right
to commit acts of war, and that the definition relates both to members
of the armed forces of member States of the international community
and to those who take up arms for any reason. The conclusion to be
drawn from Article 41 is that war concerns no longer States alone but
parties to a conflict who submit to the conditions regarding military
occupation laid down in Article 41. Thus Article 41 defines legal combatants, who usually but not necessarily belong to the armed forces of a
State. Before they have any right to conduct hostilities they must be
militarily organized in the manner laid down in Article 41, but that is
enough to give them the right to do so.
All articles except Article 39 were adopted by consensus.
Section II — Prisoner-of-war Status

Article 42 (New category ofprisoners of war) was discussed at considerable length by Committee III at the second session of the Diplomatic
Conference.
The working group of Committee III recognized the ICRC's general
purpose in submitting the article: to attenuate or even completely abolish
the restrictions placed on the right of members of resistance and liberation
movements to enjoy the guarantees enjoyed by prisoners of war. It
failed, however, to find a formula acceptable to all which would have
put members of the regular armed forces and other combatants on the
same footing in obtaining prisoner-of-war status.
The main problem was to ascertain whether and how combatants
could be distinguished from the civilian population. Some considered
such a distinction impossible owing to the nature of contemporary
hostilities. Others felt that there was a fundamental need for such a
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distinction in order that the civilian population might not be endangered,
and that it should therefore be a condition for securing prisoner-of-war
status.
The working group thus attempted to reach a compromise, reaffirming
the general principle of the distinction but pointing out that in certain
types of conflict a situation might arise in which it would not be possible
to distinguish a combatant from a civilian. In such a situation the
combatant would maintain the status of combatant (and also of prisoner
of war) if he carried arms openly "during each military engagement and
during such time as he is visible to the adversary, that is, to enemy
personnel, while he is engaged in a military deployment preceding the
launching of an attack in which he is to participate."
Despite the undeniable concurrence in the working group's discussions, this important Article 42 was not adopted at the third session.
Several delegations asked that the lengthy text produced by the working
group should not be put to the vote by Committee III, as further consultation and discussion might make the text clearer and less subject to
contradictory interpretation, so that it might be adopted by consensus
at the fourth session without giving rise to reservations when the Protocols
were ratified.
Article 42 bis was not, like most of the provisions of the two Protocols,
originally submitted by the ICRC. It was following an amendment which
several delegations submitted to the second session of the Diplomatic
Conference that Committee III, at the third session, on 31 May 1976
adopted Article 42 bis granting minimum protection to any person
captured in the course of hostilities. In case of doubt, paragraph 1 reaffirms
a person's right to the protection granted prisoners of war until his
status is determined by a competent tribunal. Paragraph 3 nevertheless
safeguards a number of basic guarantees contained in draft Article 65
of the Protocol.
Pursuant to the proposal put forward to the working group of Committee III by the delegation of Nigeria, the third session of the Diplomatic
Conference had before it the problem of mercenaries.
The Nigerian proposal was to consider as a mercenary "any person
not a member of the armed forces of a party to the conflict who is
specially recruited abroad and who is motivated to fight or to take part
in armed conflict essentially for monetary payment, reward or other
private gain."
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The working group's debates showed wide differences of opinion
regarding the definition of mercenary, both as regards form and substance. The working group, however, appears to have reached agreement
on the fact that a mercenary is a combatant essentially or mainly
motivated by pecuniary gain, recruited to take part in fighting, and not
a national of a party to the conflict. Several delegations considered that
the opprobrious concept of mercenary should not be applied to military
advisers or technicians, or to volunteers.
As regards the effect of being described as a mercenary, it was
generally recognized that a mercenary was not entitled to prisoner-of-war
or combatant status. Views differed as to whether it should be laid down
that the mercenary must in all cases be refused prisoner-of-war or
combatant status, thereby increasing the deterrent effect, or whether the
detaining power should be able to grant him prisoner-of-war or combatant status if it deemed it advisible to do so.
The members of the working party felt, however, that the mercenary
had a right to be treated humanely, with or without reference to the
minimum guarantees embodied in draft Article 65 of Protocol I.
As agreement was not reached, the text will again be considered at
the fourth session.

Part IV — Civilian Population
Section III — Treatment of Persons in the Power of a Party to the Conflict

Section III comprised seven articles (63 to 69) plus an Article 64bis
proposed by some thirty delegations. The articles are the following:
63 (Field of application), 64 (Refugees and stateless persons), 64bis
(Reunion of dispersed families), 65 (Fundamental guarantees), 66 (Objects
indispensable to the survival of the civilian population), 67 (Protection
of women), 68 (Protection of children), 69 (Evacuation of children).
These articles were submitted to Committee III and referred to its
working group for consideration. Apart from Article 64 bis, however,
the working group did not have sufficient time to study the articles in
depth and concentrated mainly on the debates about Article 42. The final
wording of the articles will therefore not be known until the fourth
session. Articles 64, 64 bis and 65 are certainly of interest and may
therefore already be described at this stage.
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The purpose of Article 64 is to grant refugees a recognized status
that will protect them vis-a-vis all parties to the conflict. The protection
already afforded by the Fourth Convention is insufficient for it covers
only some aspects of relations between refugees and the State of asylum
and refugees and the occupying Power whose nationals they are.
Article 64 is also intended to protect stateless persons, who to this day
benefit only indirectly from the provisions of the Fourth Convention.
Article 4 of that Convention, which defines protected persons, covers
them implicitly.
Article 64 bis, which was adopted by consensus and to which there
was no objection, states:
The High Contracting Parties and the Parties to the conflict shall facilitate
in every possible way the reunion of families dispersed as a result of armed
conflicts and shall encourage in particular the work of the humanitarian
organizations engaged in this task in accordance with the provisions of the
Conventions and the present Protocol and in conformity with their respective
security regulations.
Owing to its importance, Article 65 gave rise to some discussion in
the Committee. It states the minimum guarantees that must in all
circumstances be enjoyed by persons not entitled to more favourable
treatment by virtue of the Conventions or Protocol I. No fewer than
fifteen amendments were submitted by various delegations, some tending
to develop the text proposed by the ICRC; others, to restrict its scope.
All were agreed, however, that it was extremely important, and some
even went so far as to describe it as a "mini-Convention." At the fourth
session, the working group will need to reconcile the many opinions
expressed at the third session.

Part V — Execution of the Conventions and of the Present
Protocol
Section II — Repression of Breaches of the Conventions and of the Present
Protocol
At the second session, Committee I adopted Section I (General
provisions) of Part V of draft Protocol I (Execution of the Conventions
and of the present Protocol).
Section II of Part V (Repression of breaches of the Conventions and
of the present Protocol) was therefore to be considered at the third
session.
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The Committee adopted two important articles after they had been
studied at length by its working group: Article 74 {Repression of breaches
of the present Protocol, and Article 76 {Failure to act).
Article 74 states in paragraph 1: "The provisions of the Conventions
relating to the repression of breaches and grave breaches, supplemented
by the present section, shall apply to the repression of breaches and
grave breaches of this Protocol". It therefore extends to draft Protocol I
the system of the Geneva Conventions under which the High Contracting
Parties are required to repress any act contrary to the Conventions and
to take any legal measures necessary for the penal repression of grave
breaches of those instruments. Moreover, grave breaches are subject
to "universal jurisdiction", which means that any Contracting Party may
either itself repress them or refer the matter to another Contracting
Party prepared to take such repressive action.
It will be recalled that under the Conventions the following acts are
grave breaches when committed against the persons and the property
they protect: wilful killing, torture or inhuman treatment, including biological experiments, wilful causing of great suffering or serious injury to
body or health,-to compel a prisoner of war to serve in the armed forces,
to deprive a prisoner of fair and regular trial, and extensive destruction
and appropriation of property not justified by military necessity and
carried out unlawfully and wantonly. Paragraph 2 of Article 74 refers to
the foregoing list and extends it to further categories of persons protected
by the Protocol.
Article 11 of the draft Protocol prohibits as a grave breach any act
that endangers the mental health and integrity of persons who have
fallen into the power of the adverse party or who are interned, detained
or otherwise deprived of liberty. Paragraph 3 of Article 74 restates this
and similarly qualifies the following acts committed wilfully, in violation
of the Protocol, and causing death or serious injury to body or health:
attacks on the civilian population; indiscriminate attacks which affect
the civilian population or civilian objects and are out of proportion to the
anticipated direct military advantage; attacks against works or installations containing dangerous forces which will cause injury to civilians
or damage to civilian objects out of proportion to the anticipated direct
military advantage; attack upon a person hors de combat; the perfidious
use of the Red Cross, Red Crescent and Red Lion and Sun signs and
of other protective signs recognized by the Conventions or the Protocol.
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Paragraph 4 mentions some acts regarded as grave breaches when
committed wilfully and in violation of the Conventions or the Protocol:
the transfer by the occupying Power of parts of its own civilian population
into the territory it occupies, or the transfer of all or parts of the
population of that territory, in violation of Article 49 of the Fourth
Convention; unjustifiable delay in the repatriation of prisoners of war
or civilians; the practice of apartheid and other inhuman and degrading
practices involving outrages upon personal dignity, based on racial
discrimination; attacks on historic monuments, places of worship or
works of art which constitute the cultural heritage of peoples and to
which special protection has been given by special arrangement, if not
located in the proximity of military objectives and not used for military
purposes; depriving a person protected by the Conventions or by certain
articles of the Protocol of fair and regular trial.
Lastly, in paragraph 5, without prejudice to the application of the
Conventions and of the Protocol, grave breaches of those instruments are
regarded as war crimes.
Article 74 was adopted by consensus, first paragraph by paragraph
and then as a whole. Some delegations, however, entered reservations
regarding some of the provisions.
Article 76 covers breaches of the Conventions or of the Protocol
resulting from failure to act when under a duty to do so; the High
Contracting Parties must repress all such breaches and suppress grave
breaches (first paragraph).
The second paragraph refers to a specific failure to act by someone
who, knowing or having information which should have led him to
conclude that one of his subordinates was committing or going to
commit a breach, did not take all feasible measures to prevent or stop
the breach. In such a case, the fact that the breach was committed by a
subordinate does not absolve his superior from penal or disciplinary
responsibility as the case may be.
While the wording of this article gave rise to a rather lengthy discussion, the substance of the ICRC draft was left unchanged. Committee I
adopted the article by consensus.
At the next session, the Committee should conclude its study of a
number of questions, either on the basis of the ICRC draft or of new
proposals: for example, new Articles 70 bis prohibiting reprisals; Article 74bis on measures to enforce respect of the law by the enemy; Arti459

cle 16bis on the duty of commanders; Article 77 on superior orders;
Article 78 on extradition; and Article 19bis on international enquiry
commissions.
DRAFT PROTOCOL D
RELATING TO THE PROTECTION OF VICTIMS
OF NON-INTERNATIONAL ARMED CONFLICTS

Part II — Humane Treatment of Persons in the Power of
the Parties to the Conflict
Committee I adopted Article 10 {Penal prosecutions) which ensures
at least minimum judicial guarantees for any person accused of having
committed an offence relating to the armed conflict.
The original ICRC draft consisted of two articles on penal sanctions:
Article 9 {Principles of penal law) and Article 10 {Penal prosecutions).
After a preliminary study by the Committee at the second session, it was
decided to continue the discussion in a sub-working group, on the basis
of a proposal put forward by Belgium, New Zealand and the Netherlands
that the two articles be merged into a single article. At the third session,
the sub-group drafted Article 10, subsequently adopted by the Committee,
embodying the essential features of Articles 9 and 10 in the ICRC draft.
Having stated the principle that "no sentence shall be passed or
penalty executed on a person found guilty of an offence except pursuant
to a conviction pronounced by a tribunal offering the essential guarantees
of independence and impartiality", Article 10 enumerated a series of
judicial guarantees, inter alia that the accused be informed of the offence
alleged against him, the principle of individual responsibility, the
principle of nullum crimen sine lege and the principle of the presumption
of innocence.
Part of the discussion dealt with the specific problem of the death
penalty pronounced on a person found guilty of an offence relating to
the armed conflict.
While the ICRC draft did not prejudice the authorities' right to pass
the death sentence, it proposed that where pronounced it should not be
carried out before the end of hostilities. The delegations considered at
some length the advisability of introducing such a measure in the article,
460

and some expressed doubts as to whether it was really humanitarian,
while some regarded it as mental cruelty rather than mercy. Others, in
support of the maintenance of the paragraph, pointed out that this rule,
combined with the possibility of a post-war amnesty that the authorities
in power were urged to declare, would greatly contribute to diminishing
the number of executions.
Lastly, Committee I agreed on a provision more restrictive than that
proposed by the ICRC, relating only to combatants prosecuted for the
mere fact of having taken part in the hostilities, even though during
combat they respected the rules of the Protocol. Even if confined to
that clearly denned category of persons, the provision constitutes a
notable step forward in the development of protection for victims of noninternational armed conflicts. Moreover, this provision is supplemented
by a rule under which "the death penalty shall not be pronounced on persons below eighteen years of age at the time of the offence and shall not
be carried out on pregnant women and mothers of young children".
These two provisions are a significant contribution to the international community's endeavours to abolish the death penalty in all
circumstances.

Part III — Wounded, Sick and Shipwrecked Persons
Committee II practically completed its work on this Part, leaving
in suspense only Article 14 (3) parallel to Article 17 (3) of draft Protocol I,
to which reference has already been made, and Article 11 concerning
definitions, which also was not adopted pending decisions regarding
Article 8 {Definitions) of Draft Protocol I.
Article 11 restates, in general, the definitions of Article 8 of Protocol I,
with a few changes and some simplification required by the nature of
Protocol II. It contains a definition of "medical transportation" and
"medical transport" which does not appear in Article 8 of Protocol I,
the reason being that medical transportation, in Protocol I, is dealt with
in a special Section at the beginning of which these terms are defined
whereas Protocol II has no such Section. On the other hand, "distinctive
signal" is not defined in Article 11 of Protocol II, since that term is in
correlation with the technical Annex which concerns Protocol I alone.
Unlike Article 17 (3) of Protocol I, which was finally deleted,
Article 14 (3) of Protocol II was maintained by Committee II. It was
461

recognized that, in a conflict covered by Protocol II, private persons in
charge of civilian transports of any kind (and not merely maritime transports as formerly laid down) should be given the possibility of taking on
board wounded, sick and shipwrecked persons, and to collect the dead in
response to an appeal from a party to a conflict, or on their own initiative, and that those persons should receive "all reasonable assistance"
to perform those tasks.

Part V — Civilian Population
Committee II, responsible for Chapter II of this Part {Civil defence),
has so far discussed the problem of civil defence only in general terms,
and the precise drafting of Articles 30 and 31 has not yet been undertaken.
Work still to be done on Protocol II by Committee II

In addition to the question of civil defence, Committee II will also
need to study three articles which it has not yet dealt with: Article 33
{Relief actions), Article 34 {Recording and information) and Article 35
{National Red Cross and other relief societies).

Part IV — Methods and Means of Combat
Committee III had not adopted a single article in this Part at the time
when the work of the third session began. The articles on the prohibition
of unnecessary injury (Article 20), the protection of cultural objects
and of places of worship (Article 20 bis), the prohibition of perfidy
(Article 21), quarter (Article 22) and recognized signs (Article 23) had
been submitted to the Committee by the ICRC expert and, after a brief
general discussion, referred to the working group, but the latter was
unable to conclude its work by the end of the second session.
Discussion centred on the very principle of the introduction of rules
relating to the behaviour of combatants in Protocol II. The delegations
were divided and there were two major tendencies. One of these saw in
the armed conflicts covered by Protocol II exceptional situations where
international law prevailed over internal law including rules on the
conduct of hostilities. The other maintained that the Protocol should
comprise only humanitarian rules to ensure the protection of conflict
victims not or no longer taking part in the hostilities, and that the internal
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legislation would prevail in everything connected with recourse to force
in order to restore public order.
The real problem, as some delegates pointed out, was whether or not
the rules on combatants' behaviour were to be introduced in Protocol II;
no problem arose regarding the actual content of the rules, which could
not differ fundamentally whether applicable in international or noninternational armed conflicts.
By adopting the aforementioned articles Committee III opted for the
first tendency. Note should, however, be taken of the exception made in
Article 21 on the prohibition of perfidy which the Committee referred
back to its working group for further study at the last session of the
Conference.
While the substance of the rules adopted for Protocol II does not
differ from that of the corresponding articles of Protocol I, their wording
has sometimes been simplified in order to meet the specific requirements
of a non-international armed conflict. Thus the fundamental rule relating
to the prohibition of unnecessary injury (combatants' behaviour and
protection of the civilian population) reads as follows:
1. In any armed conflict to which this Protocol applies, the right of the
parties to the conflict to choose methods or means of combat is not unlimited.
2. It is forbidden to employ weapons, projectiles, and material and
methods of combat of a nature to cause superfluous injury or unnecessary
suffering.

Part V — Civilian Population
Most of the provisions relating to the protection of the civilian
population against hostilities were adopted by Committee III at the
second session of the Conference. The question of the safeguard of
objects indispensable to the survival of the civilian population, however,
was left in suspense. The Committee adopted by consensus a succinct
prohibition to attack, destroy, remove or render useless such objects.
The Committee has thus virtually completed its work. There remains
in suspense only Article 32 on privileged treatment for children.

Part VH — Execution of the Present Protocol
Committee I considered Part VII {Execution of the present Protocol)
containing general provisions to ensure observance of Protocol II.
It is composed of four closely interconnected articles which restate in
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simplified terms the legal rules in force or which are based on articles of
draft Protocol I already adopted at the second session of the Conference.
Article 36 {Measures for execution), without any amendment, was
adopted by consensus by Committee I. It restates in simplified terms
paragraph 2 of Article 70 of draft Protocol I, which has already been
adopted and which is also based on Articles 46 and 45 of the First and
Second Conventions. This article, under which parties to a conflict
shall take adequate executive measures to ensure observance of the
Protocol in specific situations, reads: "Each Party to the conflict shall
take the necessary measures to ensure observance of this Protocol by
its military and civilian agents and persons subject to its control".
This provision repeats the wording of the ICRC draft, except that
the word "control" is preferred to "authority" as being more appropriate
to an insurgent, the term "authority" seeming to connote an authority
regularly constituted in accordance with national legislation.
Article 37 (Dissemination) relates to one of the essential measures
designed to ensure the application of the rules of draft Protocol II.
This provision, which is based on Article 72 (1) of draft Protocol I,
is composed of two distinct paragraphs, in keeping with the specific
nature of non-international armed conflict: paragraph 1 concerns
measures to be taken in time of peace while paragraph 2 concerns those
to be taken in time of armed conflict. The distinction is necessary because
in time of peace it is the High Contracting Party which is required to
disseminate the Protocol whereas during the conflict that duty is assigned
not only to government authorities but also to the leaders of the insurgent
party.
The ICRC draft stated in paragraph 1, by way of example, some
measures to ensure the dissemination of the Protocol in time of peace,
such as the study of the Protocol in military and civil instruction programmes.
Atfirstsome of the delegations who favoured the idea suggested using
the terms adopted in Article 72 of draft Protocol I, namely "to include
the study thereof in their programmes of military instruction and to
encourage the study thereof by the civilian population", bearing in mind
the requirements of civil instruction in federal States. Some other
delegations, however, considering that the choice of the means of
dissemination should be left to each of the Parties to the Protocol,
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wanted this wording deleted. Finally the Committee chose the more
general formula: "The High Contracting Parties undertake to disseminate
the present Protocol as widely as possible in time of peace, so that it may
become known to the armed forces and to the civilian population".
Article 38 (Special agreements) reaffirms and supplements the third
paragraph of Article 3 common to the Geneva Conventions.
The purpose of this article is to grant victims of non-international
armed conflicts maximum protection by the application of the largest
possible number of humanitarian rules. It therefore urges the parties in
conflict to bring into force all or part of the provisions of the Geneva
Conventions and of Protocol I, either by means of special agreements
as provided for in common Article 3 or by mutual declarations. It
provides a means of supplementing draft Protocol II, which confines
itself to reaffirming the basic rules of the Geneva Conventions and of
draft Protocol I with a view to making them applicable to non-international armed conflicts.
Article 39 (Co-operation in the observance of the present Protocol)

aimed, in the first version proposed by the ICRC, at encouraging the
parties to a conflict to appeal to a body offering every guarantee of
impartiality to co-operate in the observance of the Protocol. It also
reaffirmed the ICRC's right of initiative already provided for in the
second paragraph of Article 3 common to the Conventions. This
provision, which was by no means mandatory, was based on the principle
that it rested in the first place with the parties to the conflict to apply
the Protocol and ensure its application, it being understood that in
certain circumstances the co-operation of a humanitarian body might
prove useful.
Despite its optional nature, the provision was discussed at length,
and widely differing views were voiced. The Committee finally approved
a very simple text, which in concise terms reaffirmed the ICRC's right
of initiative:
"The International Committee of the Red Cross may offer its services to
the Parties to the conflict."
DRAFTING COMMITTEE
The Drafting Committee comprises fifteen members including the
rapporteurs of the main Committees. Its task consists principally in
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co-ordinating and revising the drafting of all texts adopted and in submitting a report thereon to the Conference.
At the second session, the Drafting Committee met a few times to fix
its working methods. At the third session it started work and studied the
drafting of some ten articles. It also established a few general drafting
rules. It asked, for instance, that the terminology of the 1949 Geneva
Conventions be used unless a change proved necessary. One of the
principal difficulties encountered by the Committee was that most of the
articles had been adopted by the Committees in three or four languages
and that the terms used in each language frequently differed.
The work will be resumed at the fourth session. It is even planned
that the Drafting Committee alone will meet during the first three weeks
of that session, which will open on 17 March 1977. Preparatory work
will be done by the General Secretariat of the Diplomatic Conference,
with the help of the ICRC, in order to facilitate the discussions of the
Drafting Committee.
CONVENTIONAL WEAPONS

The ad hoc Committee responsible for dealing with questions relating
to so-called conventional weapons that cause excessive suffering or have
indiscriminate effects expressed the hope, last year, that a second session
of the Conference of Government Experts (the first was held at Lucerne,
Switzerland, in the autumn of 1974) might enable it to increase the
technical data available on some agenda items.
That Conference, held in Lugano at the beginning of 1976, contributed to a large extent to the deliberations of the ad hoc Committee
at the third session: a number of proposals put forward at Lugano were
submitted to the Diplomatic Conference in their original form or in a
new version which took into account the criticism voiced at Lugano.
The brief time which elapsed between the two conferences, however,
did not permit all governments to make a thorough study of the various
proposals put forward at Lugano and reach a definitive opinion on each
one.
There are three proposals on incendiary weapons. The first, which
is the revised version of an existing document, submitted by more than
twenty States, entirely prohibits the use of such weapons except for
certain specific use. Total prohibition, in the opinion of its advocates,
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is justified by excessive injury inflicted by those weapons on combatants
and non-combatants alike. The second proposal, which was presented
by three States, is intended to ensure better protection for civilians
against the indiscriminate effects of an attack launched with incendiary
weapons. Another State proposed a protocol confining the use of
incendiary weapons to duly recognized military objectives and banning
its use against persons or where it might impair the environment.
In the category of delayed-action weapons and perfidious weapons,

three proposals restrict or regulate the use of mines and booby-traps.
A ban would be placed inter alia on the use of booby-traps attached to
sick or wounded persons or to the dead, and on the use of those camouflaged in toys or in articles in current civilian use.
In the case of small-calibre projectiles, it appears to be established
that the calibre and the speed of the projectile do not alone determine its
effects, and that the shape and the substance of the projectile are also
important. The already existing proposition regarding small-calibre
projectiles was revised to take this factor into account.
A proposal concerning blast and fragmentation weapons already
proposed the prohibition of weapons projecting multiple prefragmented
shrapnel or flechettes. Two new proposals restrict the use of fuel-air
explosives and prohibit weapons projecting splinters that cannot be
detected in the human body by usual medical methods.
The various proposals listed will be studied before the next session
by governments, who will thus be able to define their attitude with regard
to each. As regards small-calibre projectiles, we should mention that
an international gathering of technical experts on that subject was held
at Goteborg, Sweden, in August 1975.
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