
THE URGENT NEED TO APPLY THE RULES OF

HUMANITARIAN LAW TO SO-CALLED INTERNAL

ARMED CONFLICTS

I

The 12th of August 1949 is without doubt one of the most
important dates in humanitarian law and in the development of
the idea of the protection of man. It was then that four new
Conventions were adopted in Geneva relative to the protection of
victims of armed conflicts. In so far as they express general con-
demnation of war crimes committed during the Second World War,
as well as the determination to prevent their recurrence in any
possible sort of future conflict, the Geneva Conventions must be
regarded as a bastion for the protection of all victims of armed
conflict as well as a serious warning to all those who might be
disposed to make a misuse of force or violate humanitarian prin-
ciples. This great victory of the humanitarian spirit and of the
principles which it inspires, by virtue of which one should not only
avoid inflicting suffering on those who are deprived of protection
or on non-combatants, but one should also accord them assistance
and care for them if necessary, is due to a large extent to the Red
Cross. The forces of progress have given their support to this idea
and have made possible its realization within the framework of
the International Conventions of the Red Cross. The new Geneva
Conventions, which in the evolution of humanitarian law at present
represent a decisive phase in a given sector, constitute an extremely
solid and complete legal code which has been meticulously drawn
up and which is both logical and coherent.

These are not only much larger and have a very much wider
range than any humanitarian Conventions which have been pre-
viously adopted, but by their quality they also introduce a new
element; they form not only a link between the signatory States
and the means of protecting their mutual interests, but they are
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also an instrument for the protection of individuals independently
of the interests of States. They are a code and a definite system for
the protection of the rights of man in an armed conflict.

Now this system is limited in four ways : in the first place, it
only protects persons during an armed conflict; secondly, pro-
tection only applies to enemy persons and to their auxiliaries ;
thirdly, protection is applicable in particular to situations in which
protected persons find themselves whilst in the power of an adver-
sary, and fourthly, protection is limited to the most elementary
and basic rules. However, this humanitarian code with all its
limitations is of great importance since it protects man when he is
most threatened, at a time when he most needs protection, the
absence of which could mean for him either death or painful
ordeals at the very least.

This humanitarian character of the Geneva Conventions as
representing a code for the protection of the rights of man, is
apparent in a number of their provisions. The rules emphasize and
ensure the rights and not the duties of the protected persons. The
States undertake to respect these rights under all circumstances,
that is to say without considering how far they are respected by
the adversary. The provisions of the Conventions prohibit, by
special agreements or by other methods, the limitation of the
minimum stipulated rights. They also forbid protected persons
to renounce their rights since these are considered on the inter-
national level as being a " humanitarian minimum ".

The prohibition of reprisals demonstrates above all that it is a
question of man's protection. There are a number of other regula-
tions which prove that the Conventions are essentially a system
for his protection : for example, the provisions regulating the
supervision of the application of the Conventions by the Protecting
Power, the right of protected persons to approach delegates of the
Protecting Power and to speak with them without witnesses, the
provisions on the legal and procedural guarantees, and those which
insist on the reporting on persons as soon as they have been interned
or taken prisoner, thus eliminating cases in which protected persons
are merely described as " reported missing ". One could conclude
by saying that the Conventions, by the manner in which they
regulate the question of the protection of war victims, introduce
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a new quality which is in harmony, although in a limited sense,
with the tendency to ensure an international guarantee of man's
elementary rights.

II

The 21st of October 1960 marked the 10th anniversary of the
entry into force of the new Geneva Conventions. During that
period, what did one see in practice ? Certainly a general inter-
national conflict, a disaster of unlimited dimensions was able to
have been avoided. One cannot, however, say that peace reigned
on earth throughout that period and that even at the present
moment serious threats to peace do not exist. Not a day has passed
without an armed conflict breaking out somewhere in the world.
The fact that there has been a lack of conformation to the funda-
mental principles of the United Nations' Charter and to human-
itarian principles in general, also because populations have been
deprived of the right of self-determination, and that the rights of
man have been brutally violated, has provoked and continues to
provoke armed conflicts on a more or less large scale.

These conflicts have unfortunately exposed one of the funda-
mental weaknesses of the Geneva Conventions, which is the follow-
ing : the Conventions do not accord effective protection to victims
of such conflicts, not having been nor are they being applied on
such occasions, since conflicts of this sort are not of an " inter-
national character ".

The definition of conflicts which are not of an international
character — and which are in fact by no means easy to define—is not
formulated in the Geneva Conventions. Experience during the
post-war period has shown that it is difficult to make a clear
definition of purely internal conflicts which are completely isolated
from the outside world. The forces of the interior are often stirred
up and aided from outside. However, such facts are not always
clear and obvious, and consequently such conflicts are described
as being internal with the result that it is on such a definition that
the application of the Conventions depends.

So-called internal armed conflicts are those of our own times :
reflecting as they do the development and the fermentation of the
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contemporary world, they always take a prominent place in events
and are on the front page of every newspaper. During these conflicts,
the fighting is often very fierce in which there are large numbers of
victims. The situation is made still worse by the difficulty of making
a distinction between the armed forces and the civilian population,
each time that the parties to the conflict do not recognize each
other reciprocally.

Whenever internal conflicts break out one should mention the
reason favouring the application of and the respect for the
Geneva Conventions in international conflicts. These include the
obligation of ensuring the respect for man in the most difficult
conditions as well as the international guarantees of a minimum
amount of humanity. Internal conflicts have equally painful and
unfortunate consequences for countless wounded and sick, children,
pregnant women, mothers of young children, old people ; all other
civilians, refugees, prisoners of war, interned and detained persons
of all categories are exposed to serious maltreatment. The most
inhuman acts ranging from death to the most varied of tortures
and physical assault, from the deprivation of food, clothing and
lodging to constant deplacement and deportation and every other
sort of misery, can strike not only at individuals but groups of
people and eVen the entire population of certain regions.

The attempt to regulate by the Geneva Conventions internal
conflicts which break out on the territory of the signatory States,
is described as being " revolutionary " and at the same time an
important acquisition in humanitarian law. This attempt is in
fact shown in one article, article 3, common to the four Conventions.

Article 3 of the Geneva Conventions of 1949 has been considered
a great success and a considerable step forward, but in practice it
has been shown to be completely inadequate: in the first place,
by what it contains, since it only stipulates a minimum amount of
rights and also because to a certain extent it goes beyond the frame-
work of the Conventions. In so far as its application is concerned,
it is not sufficiently clear what is the international responsibility nor
whether penalties for grave breaches are applicable and, moreover,
no control mechanism exists.

Admittedly one is aware that the present development of inter-
national relations make it difficult to ensure that States take
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important action in this matter. But the existence and the streng-
thening of legal enactments is necessary at the present time to
regulate these internal conflicts.

The events demand in all urgency that something should be
done. The idea that armed conflicts are not a purely internal
matter for a State concerned and that the international com-
munity can and should express its views is in the process of ripening
generally on the international political level. From this, it is all
the more obvious that intervention should be made in humanitarian
matters, in favour of the victims of such conflicts. In the long
run it would be the general tendency of international law at
present, apart from States, for other organizations and private
individuals to become progressively the subjects of international
law and consequently to assume international rights and duties.

The Red Cross has been one of the first to become aware of this
omission : as an institution which is actively engaged in the disse-
mination, the realization and the respect for humanitarian ideas, it
set itself immediately to resolve this important problem on the
international level. In the same way as it has taken the initiative
since 1864 of having the Geneva Conventions adopted, so it con-
tinues today to develop and perfect the humanitarian rules of these
same Conventions. The whole world places great hopes in the Red
Cross, which it does all that is in its power to justify.

Consequently, its interventions are not anything new, since
something has already been achieved in this field. From 1921 to
1957, several important resolutions were adopted at the Inter-
national Conferences of the Red Cross . 1

These mentioned amongst other things :
The recognition of the right to go to the assistance of victims
of internal conflicts ;
The recognition of the fact that such conflicts do not justify
violation of international law ;

1 Xth International Conference of the Red Cross, Geneva 1921, Resolu-
tion No. XIV,

XVIth International Conference of the Red Cross, London, 1938, Re-
solution No. XIV.

XVIIth International Conference of the Red Cross, Stockholm 1948,
Resolution No. XX,

XlXth International Conference of the Red Cross, New Delhi 1957,
Resolutions No XVII and XIX.
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The importance of applying the principles of the Geneva and
the Hague Conventions to the wounded, sick, medical per-
sonnel, prisoners and persons interned or imprisoned for
political reasons in general and to ensure that all these are
treated humanely;

The need for facilitating the obtaining of news of families and
the reuniting of families and to take measures to ensure
the protection of children and other categories of victims
of conflicts deprived of protection.

For all practical purposes, and this we have underlined, the
victims of conflicts which have taken place in various countries
have found themselves virtually without protection. Sometimes
the Red Cross is successful in intervening and in bringing its aid to a
limited extent; but this is entirely inadequate when one considers
the number of victims which these conflicts have caused. Whilst
one is engaged in disseminating the Geneva Conventions and when-
ever one emphasizes their great importance, the public's automatic
reaction is nearly always to ask the following question : Where is
the protection of victims of conflicts which break out each day and
what are the humanitarian principles worth in such situations ?
It is naturally impossible to give a satisfactory answer.

It is for this reason that we consider it to be necessary for the
Red Cross to make its voice heard with the full weight of its author-
ity and by referring to humanitarian principles which are its own to
improve the protection of victims of so-called internal conflicts, that
is to say, of all those conflicts to which the Geneva Conventions do
not integrally apply today.

HI

The question is therefore raised : what should and what could
one undertake ? We would like to offer several suggestions on this
subject. We believe that the problem should be regarded and
treated as a whole and that one should not shut one's eyes to the
daily tragedies which are caused by such conflicts. Arrangements
should be made for public discussion in which qualified personalities
should participate and the defence should be ensured of the essential
humanitarian acquisition of contemporary society. Attention
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should be drawn to concrete examples, especially to those which
the action of the International Committee of the Red Cross suggests,
since it concentrates on this problem which it attempts to resolve.
Other international institutions should also be invited to co-
operate in finding an urgent solution to the problem of the pro-
tection of persons engaged in the fighting, or of those who are not
taking part, during conflicts which are not of an international
character *.

We also consider that the forthcoming International Conference
of the Red Cross should adopt a draft rule which would be sub-
mitted to the approval of States. This could be effected in the form
of a declaration or of a protocol annexed to the Geneva Conventions,
stating the need for making a wider application of these conven-
tions for the purpose of their application in these conflicts.

In this draft rule it should be stressed that there is an urgent
need to improve the protection of the victims of all so-called internal
conflicts, since this originates from humanitarian principles which
have been recognized as being obligatory by all peoples and this
would ensure respect for the rights of man to a limited extent and
in a given area. Previous resolutions of International Conferences
of the Red Cross should then be recalled and rules be adopted
which States should be obliged to respect in internal conflicts ;
furthermore, certain control measures and responsibilities should
be laid down in the case of the non-application of these rules.

One cannot say in advance what these rules are.. At all events
they should be set forth in a bold and affirmative manner and
acceptable to all the signatories of the Geneva Conventions ; it
should be a question of principles rather than articles of a Con-
vention. For, whilst Article 3 is too brief, the Geneva Conventions
taken as a whole appear too detailed and too complex to be applied
in internal conflicts in which the opposing forces very often refuse
to recognize each other. This means to say that a formula must

1 One should emphasize that the international organization of military
medical officers—the International Committee of Military Medicine and
Pharmacy—has shown a special interest in the problem of internal conflicts,
so that a solution should be found. At several congresses in the post-war
period, the question has been examined of the application of Article 3 of
the Geneva Conventions, especially as it concerned the protection of the
medical services in those conflicts.
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be found which would be appropriate and more acceptable than
either the application of all or part of the Geneva Conventions.
Such a possibility is based precisely on paragraph 3 of Article 3,
although in practice this has never been made use of.

In order to prepare for the adoption of this draft rule, one
should employ the effective methods which the International
Committee of the Red Cross has adopted in the past. One could
make a start by convening a meeting of suitably authorized persons
from certain National Societies who would put forward the chief
points of view on these questions, and, if necessary, organize a
larger conference which would prepare the text for submission to
the XXth International Conference of the Red Cross. Naturally,
other methods can be considered for the preparation and the elabora-
tion of a declaration of principles or rules, should these different
methods be able to give better results.

By way of conclusion, we would like to emphasize that in our
view the moment has come once more to undertake in a very
firm manner all adequate measures in order to improve the legal
protection of victims of so-called internal conflicts. The Red Cross
would appear to be the institution best qualified to undertake such
a task and bring it to fruition.

Dr. BOSKO JAKOVLJEVlC
Dr. JOVICA PATRNOGlC

Legal Advisers of the
Yugoslav Red Cross
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