
MISCELLANEOUS

THE NOTION OF ASYLUM

A publication on Chilean refugees has just been issued by the United
Nations High Commissioner for Refugees.1 It contains an interesting
article on the notion of asylum in Latin America and how this principle has
found expression in a number of international conventions. We reproduce
below an extract:

The general notion of asylum is deeply rooted in Latin American
history. The practice of ecclesiastical asylum was part of the Spanish
legal system that was brought to Latin America in the 16th, 17th and
18th centuries. As originally accepted in Spain, the practice provided
fugitives who had committed civil offences the opportunity to seek pro-
tection and assistance in certain monasteries and churches if they were
genuinely contrite and sought the forgiveness of the church.

There were many abuses, however, and during the 18th century
especially there were royal attempts to curtail the practice of asylum by
limiting the offences for which it would be granted and the number of
places of asylum which would be respected.

A royal decree in 1787 allowed the removal of military offenders
from sacred places in certain conditions, and another decree of 1800 all
but eliminated the practice of ecclesiastical asylum in Spain.

The situation was much the same in Latin America except that since
the church was more clearly subordinate to the State in much of Latin
America, asylum posed less of a threat to the civil authority and con-
tinued to be favoured during the first third of the 18th century. That
favoured position declined, however, as the church became increasingly
embroiled in factional political struggles.

With the gradual disappearance of ecclesiastical asylum, fugitives
began to seek refuge in diplomatic missions where they might be protected

1 UNHCR Report, " El Refugio ", Geneva, 1975.
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under an extension of the immunity customarily accorded to the residence
of the ambassador. But once again the practice was irregular and much
abused.

In 1867, the Peruvian Minister of Foreign Affairs called a conference
of diplomatic representatives in Lima to try to establish some agreed-
upon limits and procedures for granting diplomatic asylum.

Although the ministers agreed that the practice was without legal
basis, only the United States and Peruvian representatives were actually
willing to abandon it outright. Others looked for some way to maintain
and regulate diplomatic asylum in some form without creating a legal
obligation to recognize the institution in all cases.

Diplomatic asylum was again a main topic of discussion at inter-
American conferences in Montevideo in 1889, 1933 and 1939, in Havana
in 1928, and in Caracas in 1954. The Tenth Inter-American Conference
at Caracas produced a Convention on Diplomatic Asylum, signed March
28, 1954.

The Convention embodies the principle that asylum granted "to
persons being sought for political reasons or for political offences shall be
respected..." Under the Convention the determination of the nature
of the offence or the motives for the persecution of the fugitive and the
degree of urgency of the case are left to the State granting asylum...
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