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It was 300 years ago, in 1673, that Cornelius van Bynkershoek,
the great Dutch lawyer and author on public and international law,
was born. It is proper to commemorate this jurist of great reputation
as he was still called in 1812 by an American court. For the Red
Cross, being a product and perhaps the most important instrument,
to-day, of international humanitarian law, should not forget that
one of its main sources lies in the doctrine of international law, or
law of nations, as it was developed by the great authors of former
days, the founders of international law. Although everyone will
have in mind the name of Hugo Grotius, that of van Bynkershoek
seems quite unknown. There may be some reason for this, but before
trying to explain this anomaly we must try to get to know van
Bynkershoek a little better.

Born in the capital of the province of Zeeland, Middelburg,
in a respectable middle-class family, Cornelius van Bynkershoek
lived in the Dutch Republic of the Seven United Provinces at a time
when the Republic was still at the height of its power in Europe.
Van Bynkershoek went to the then famous university of Franeker
in the province of Friesland to study theology, but after all he
was not born to be a clergyman and soon turned to the law. At
the age of 21, he left the Friesian university as a graduate doctor
of modern and ancient law. Ulrich Huber, the Franeker professor
with a European reputation, bestowed much praise on his talented
pupil. Van Bynkershoek settled as a lawyer at The Hague, the seat
of the Dutch Federal Government and of the supreme court for
Holland and Zeeland. His reputation grew fast; many clients came
to ask his advice and he himself became a well-known personality
in different positions of society. Ten years later, in 1704, the States
of Zeeland, the Government of his native province, called him to
a vacant seat in the supreme court. This court, although formally
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restricted to the two provinces of Holland and Zeeland, forming
by far the most influential part of the Netherlands at that time,
was in fact consulted by the other provinces, too, so that it could
be said to represent the highest authority in matters of law in the
Republic. For twenty years van Bynkershoek was an esteemed
and respected member of the court; then the presidency fell vacant
and for the first time in the one hundred and fifty years of the
court's existence the possibility arose that a member for Zeeland
might be called to this high office. Van Bynkershoek aspired very
much to obtain the post and the methods he used to achieve his
ambitious aims were not always above reproach. The intricate
system of confederate administration and the current notions of
decency of the time may excuse him. So in 1724 van Bynkershoek
was appointed president of the supreme court, which office he held
until his death in 1743. During these years his brilliant intellectual
powers won him a fame far exceeding his official position, and his
advice was often solicited on questions outside the functions of
the court.

So much for the external facts of van Bynkershoek's life, in
which we discover some traits—defects as well as virtues—that may
also be found in his works. He was a very acute lawyer and ratio-
nalist but certainly not a philosopher or moralist. This becomes
clear when one reads his crowning work: the two books on questions
of public law, first published in Leyden, in 1737.1 In order to show
the tendency of van Bynkershoek's ideas we give here two extracts
from that work. Chapter (i) of Book I (on war; Book II deals with
miscellaneous subjects) starts with a definition of war: "When
Cicero said that there are two kinds of contests, one by means of
discussion, the other by means of force, he had reference in the
latter case to war. However, he did not in this way intend to define
war, as Grotius thought, for such a definition would be incomplete.
Equally imperfect is the definition by Alberico Gentili, who says
that war is a just contest carried on by the State's armed forces.

1 Quaestionum juris publici libri duo. Fortunately, this work is easily accessible
now in an English translation in the series, the classics of international law, published
since 1906 by the Carnegie Institution of Washington (1917: Carnegie Endowment
for International Peace), which includes famous works by renowned authors such as
Gentili, Vattel, Hugo Grotius and Pufendorff.
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Although the former of these two definitions is approved by Grotius,
both will appear to be incomplete from the one I add, a definition
which, if I mistake not, embraces all the conditions of war: war is
a contest of independent persons carried on by force or fraud for
the sake of asserting their rights."

The same chapter ends as follows: " In my definition I was
not even willing to omit fraud, since it is immaterial whether we
employ strategy or courage against the enemy. Opinions differ, to
be sure, and Grotius offers a great number of authorities and pre-
cedents on both sides. I would permit every kind of deceit with
the sole exception of perfidy and I make this exception not because
anything is illegitimate against an enemy, but because when an
engagement has been made the enemy ceases to be an enemy as
far as regards the engagement. And indeed, since the reason that
justifies war justifies every method of destroying the enemy, I find
but one way of explaining why so many authorities and precedents
oppose the employment of deceit. This opposition is clearly due
to the fact that writers, as well as military leaders, improperly
confuse justice, which is the subject of our present inquiry, with
generosity, a sentiment that often appears in warfare. Justice is
indispensable in war, while generosity is wholly voluntary. The
former permits the destruction of the enemy by whatsoever means,
the latter grants to the enemy whatever we should like to claim
for ourselves in our own misfortune and it desires that wars be
waged according to the rules of the duel which was formerly admis-
sible in some States. Considerations of justice permit us to have
larger forces than the enemy and to use firearms and other devices
that differ from theirs, while generosity forbids this. Justice permits
every manner of deceit except perfidy, as I have said; generosity
does not permit it even, apparently, when the enemy employs it;
for cunning is a work of fear. The words of St. Augustine concern
justice, indeed, justice is the subject under discussion: when a righ-
teous war is undertaken it is immaterial to the claims of justice
whether we contend with open force or with strategy. But I attribute
to generosity the deed of the Roman consuls when they wrote to
King Pyrrhus: ' It is not our intention to contend with you by
means of bribery, head money or fraud.' Many nations have often
preferred generosity to justice, or vice versa; even the Romans
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have varied in their preference. Accordingly, if you explain the
authorities and precedents in the manner I have just indicated, we
need not disagree concerning the means to be used in warfare.
We need only remember that justice may always be insisted upon,
while generosity may not."

We do not think that many Red Cross adepts when reading
this will feel quite at ease with van Bynkershoek. But, as I said
before, our movement, started more than a century after the
publication of the book, has its roots in the doctrine of international
law as well as in the more broadminded feelings of those who based
their life and work on the moral necessity of Inter Arma Caritas.
Justice and generosity have met, at last, in the Geneva Convention.

An important contribution of van Bynkershoek to doctrine is
found in his chapter about neutrality. While Grotius does not
detach himself from his just-war conception, van Bynkershoek
points out that it is not the neutral's duty to sit as a judge over
his friends fighting each other and that a neutral ought not to show
any preference for a belligerent by helping him with advice, men
or material. On the other hand, van Bynkershoek did not yet
recognize neutrality as a separate legal condition. It is clear that
he rather tolerated and excused the neutrals than respected them.
It was the Danish diplomat Huebner who, in 1759, put neutrality
on a positive level of dignity as a status with definite rights and
duties and especially with the obligation to work for the restoration
of peace. His Traite de la saisie des batiments neutres is another
work that could rightly be placed among the classics of international
law.

In maritime law, one novelty introduced by van Bynkershoek
has proved a very useful solution to an old problem. We find it is
his earlier treatise1: the control of the land over the sea extends as
far as cannon will carry. A cannon's range at that time was one
league or three sea miles. This tenet became an almost generally
accepted principle of international law. It made the extent of
littoral sovereignty a fluctuating quantity, but during the 18th and
19th centuries the range of three miles was the normal standard.

1 " On the sovereignty of the sea " (De dominio marts), 1702.
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In Book II, which deals with different subjects of varying
importance, van Bynkershoek also gives his opinion on the binding
force of treaties: confidence is the basis of society. He repudiates the
ideas of Machiavelli, whom he does not mention by name but
only as " the master of iniquity ". Here it is necessary to realize
that in the age of van Bynkershoek nearly all treaties were bilateral.
Our modern conventions to which many nations pledge themselves
were unknown and probably unconceivable to him.

It is not difficult for a citizen of a commercial and seafaring
country to understand that van Bynkershoek was also primarily
interested in questions of goods and property: the way of losing
and retaining them, insurance, seizure of prize ships, the nature of
contraband, etc., more so than in the people behind those objects.
Prisoners of war, for instance, are scarcely mentioned, but the
various problems arising from the capture of enemy property are
disentangled very carefully. These chapters in van Bynkershoek's
writings show clearly his thorough juridical training that made him
fitted to make sharp distinctions. Many examples can be given also
of questions that still have a certain relevancy in our present time.
We may, however, conclude in stating that Cornelius van Bynker-
shoek contributed to the development of international law through
his standard work and through the influence it had on the theory
and, even more so, on the practice in law courts and elsewhere
all over the world. If Grotius is very widely known as the father of
the law of nations while van Bynkershoek remains in the back-
ground, this may be due to the greater broadmindedness of the
former who, besides being an eminent jurist, was also a philosopher
and a moralist. Notwithstanding that every comparison is always
more likely to be false than true, one might venture to say that
Henry Dunant has some likeness with Grotius while Gustave
Moynier more closely resembles van Bynkershoek. Even if we are
fascinated by the somewhat exuberant personalities that attract all
attention to themselves, it is only fair that we should mention,
when a commemorative date gives us the opportunity to do so,
those others who did not contribute less to the common work.

J. H. ROMBACH
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