
REAFFIRMATION AND DEVELOPMENT
OF INTERNATIONAL HUMANITARIAN LAW

APPLICABLE IN ARMED CONFLICTS

CONFERENCE OF GOVERNMENT EXPERTS

II

Last month we reproduced passages of the two volumes recently
published by the ICRC on the work of the second session of the
Conference of Government Experts which was held at Geneva from
3 May to 2 June 1972.1 The passages concerned were taken from
the reports by Commissions II and III; the excerpts below are
taken from the reports on the work of Commissions I and IV.

The task of Commission I was to study the problem of " increased
protection for civilian medical personnel and for their hospital
installations, ambulances and other medical material" (cf. Resolu-
tion XVI of the XXIst International Conference of the Red Cross).
At the first session of the Conference of Government Experts, a draft
Protocol was drawn up. This later became Part II of a Draft Addi-
tional Protocol to the Four Geneva Conventions of 1949 and was
submitted by the ICRC for consideration at the second session of
the Conference of Government Experts. It was then necessary for
" shipwrecked persons " to be added to the list of those enjoying
special protection in Part II.

1.11 The term "shipwrecked" was also included in the defini-
tions. In the draft produced at the first session of the Conference
of Government Experts in 1971, the protection of the wounded
and sick was to be an addition to the Fourth Geneva Convention.

'Conference of Government Experts on the Reaffirmation and Development of Humanitarian
Law Applicable in Armed Conflicts. Report on the Work of the Conference. ICRC, Geneva 1972. Two
vols. (209 pp & 116 pp), Sw. Fr. 25.— for the two volumes.
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Since the new draft Protocol submitted by the ICRC was to be
annexed to all four Conventions, the shipwrecked were included
throughout the Protocol wherever there was mention of wounded
and sick persons. This, however, postulated previous definition of
the term " shipwrecked ". In this connection, the view was expressed
that the question of the adaptation of Part II of the draft Protocol
to the Second Geneva Convention should be the subject of further
study.

In the course of discussions, it was found that it would be desirable
to specify the special protection to be accorded to the wounded and
sick and even to extend it to other persons.

1.14 The Commission discussed whether special protection should
extend also to new-born babies. One view was that this was not
necessary, since these babies, if sick, were covered by the present
article and, if not sick, they were covered by Article 57 of the draft
Protocol and by the general provisions on the protection of all
civilian persons. The Commission favoured the other view, that,
since maternity cases were included in this article, it was logical to
include the new-born, as they certainly needed special care, even
when they were not sick. It was further proposed, instead of listing
all the additional categories (infirm persons, expectant mothers,
maternity cases and new-born infants), to include a general clause
" and other persons needing medical care ". The Commission was
in favour of listing all the additional categories in Article 12 only;
other articles should refer as necessary to Article 12, in order to
avoid repetition of such a long list.

The protection of the wounded and sick implies the prohibition
of pseudo-medical experiments. The experts did not, however, agree
on a definition of prohibited acts.

COMMISSION'S DRAFT

Article 13.—Protection of persons

1. All acts, whether of commission or omission, that endanger the
physical or mental well-being of any protected person are prohibited.
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2. Accordingly it is prohibited to subject protected persons to physical
mutilation or to medical or scientific experiments of any kind, including
the removal or transplant of organs, which are not justified by the
medical, dental or hospital treatment of the person concerned and
carried out in his interest. This prohibition applies even in cases where
the protected person gives his assent.

1.16 While accepting the general principle that this article should
prohibit all unlawful acts endangering health, the Commission
endeavoured to word it with the greatest precision. It discussed the
terms " unjustified ", " illegal ", " wrongful " and " culpable ". One
view was that it was necessary to prohibit any act endangering
health. Another view was that it was impossible to omit any
qualification, because there were acts which endangered health but
which were permitted (in surgery, for instance, where dangerous
operations necessary for the long-term health of the patient were
undertaken, or in self-defence). In discussing the term " illegal",
one view was that this term may permit acts dangerous to health
which it was intended to prohibit. Some doctors tried to defend
their behaviour in the Second World War on the ground that it
was in conformity with the law in force in their country at the
time. The other view was that the term " illegal" covered both
municipal law and international law, including humanitarian law,
and therefore could not be taken as an excuse for committing acts
which endanger health. It was also proposed to use the term
" unjustified ", as it covered both legal and moral rules. Another
proposal was to say " all unlawful acts or omissions contrary to
the rules and general principles of International Humanitarian
Law ". The experts were unable to agree on one term and therefore
recommended the text proposed by the Drafting Committee with
alternatives. It was also proposed to add " wilful" (CE/COM 1/2)
omissions, considering that only such acts were intended to come
within the prohibition of Article 13.

The protection of the wounded and sick implies the protection
also of civilian medical establishments and units, which had not been
provided for in the Conventions. The problem here was to determine
the conditions under which States were prepared to grant such
protection.

117



1.20 2 The principle of the extension of protection to all kinds of
civilian medical institutions was accepted as one of the main new
additions to the Geneva Conventions, and the Commission dis-
cussed various questions in relation to this extension. As this
principle was subject to observance of the condition that such
institutions would refrain from committing acts harmful to the
enemy, as stated in the following article, it was proposed to begin
the article with the words " Subject to the provisions of Article 15(1)"
(CE/COM 1/2). The Commission felt, however, that this was not
necessary, since Article 14 expressed the principle, and exceptions
were given in other articles.

1.22 The Commission discussed the question whether protection
should be given only to permanent medical establishments and
units which exclusively serve this purpose, or also to temporary
ones. It was agreed that temporary institutions should also be
protected, but only during the time when they were engaged in this
humanitarian mission; therefore, the words " permanent and
temporary " should be added. Corresponding changes should be
introduced in the definitions (Article 11).

1.23 In order to ensure that only those institutions devoted to the
treatment of the wounded and sick may claim protection under
this article, it was proposed and agreed that such institutions should
be recognized by the competent authorities of each State on whose
territory they function.

Only civilian hospital trains and civilian medical vehicles travelling
on land in convoy are protected by Article 21 of the Fourth Con-
vention. It was therefore necessary to provide the same protection
to civilian medical transports moving singly and to those on water.

Civilian medical personnel will also be entitled, under certain
conditions, to special protection.

2 Cf. CE/COM 1/2, 5 and 13.
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1.37 3 The Commission discussed many questions relating to this
article, endeavouring precisely to regulate the categories and condi-
tions of the protection extended by the draft Protocol to such
personnel. A proposal was made (CE/COM 1/4) to extend to
temporary medical personnel the protection afforded to permanent
medical personnel. The view was accepted that temporary personnel
should also be protected while employed on medical duties: this
would cover those persons carrying out certain missions or tasks
in the protected institutions, such as, for example, doctors and
professional medical personnel not otherwise employed in protected
institutions, persons trained for specific duties, such as first-aid
teams, etc. A special paragraph 3, for such personnel, was added,
based on the wording of Article 20, paragraph 3, of the Fourth
Convention.

1.41 The limits of the assistance to be rendered to medical
personnel and the facilities to be given in cases when they fell into
the hands of the adverse party (paragraphs 3 and 4) were discussed
together. One view was that the limitation of this assistance by
the requirements of security and the words " in so far as possible "
(see also CE/COM 1/13) would make it ineffective, and that in
principle such clauses should be avoided. The opposite view was
that it was unreasonable to expect Parties to the conflict to give
assistance and facilities; the rule should be limited to binding the
Parties not to prevent personnel from performing their duties
(CE/COM 1/2). After discussion a working group was formed,
composed of experts of eight countries which had submitted
written or oral amendments to these two paragraphs; the group
proposed a text (CE/COM 1/12), which the Commission accepted.
In it, a difference was made between occupation, in which case the
principle was set that " every assistance shall be given", and
invasion, in which case " all assistance that is possible shall be
given ". In both cases, the access to places where their services
were required was made subject to such measures of supervision
and security as were necessary. One view, supported by others, was
that the word " security " should be deleted, but the majority felt
that this word should remain.

! Cf. CE/COM 1/15.
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Persons engaged in medical activities should also be protected.
The text proposed by the Commission indirectly protects civilian
medical personnel who do not fulfil the conditions required to claim
special protection.

COMMISSION'S DRAFT

Article 19.—Protection of medical duties in general

1. In no circumstances shall any person be punished for carrying out
medical activities compatible with professional ethics, regardless of the
persons benefitting therefrom.
2. In no circumstances shall any person engaged in medical activities
be compelled by any authority to violate any provision of the Con-
ventions or of any Protocol thereto.
3. No person engaged in medical activities may be compelled to
perform acts or to carry out work contrary to professional rules designed
for the benefit of persons listed in Article 12 of this Protocol or to
abstain from acts demanded by such rules.
4. No person engaged in medical activities shall be compelled to
inform an adverse Party of persons listed in Article 12 who are under
his care. An exception shall be made in the case of compulsory medical
regulations for the notification of communicable diseases, which shall
be respected.

1.49 It was agreed that while the term "medical personnel" as
used in Article 18 meant personnel working in medical establish-
ments which enjoyed special protection under this Protocol, the
purpose of Article 19 was to protect the performance of medical
activities and should cover all persons who were engaged in such
activities, regardless of whether they were in protected institutions
or not. In order to make this clear, the words " medical personnel "
were changed to " any person engaged in medical activities ".

1.51 The question was discussed whether to limit the scope of
paragraph 3 of this article to physicians and surgeons, or to extend
it to all categories of medical personnel. The view prevailed that
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it should cover all categories of medical personnel who in their
work had to respect professional rules of the medical profession.

1.53 The attention of the Commission was drawn to the fact that
in some small ships or isolated units or places, urgent medical acts,
including minor surgery, might be performed also by skilled
personnel, in cases when there were no medical personnel available,
and that such practice might be contrary to some professional
rules. An amendment was formulated to cover this situation but it
was not adopted.

The Commission then examined the problem of medical air
transport. The provisions in the 1949 Geneva Conventions subjecting
medical air missions to prior agreement had in effect " grounded"
medical aircraft.

\.61 Before examining the articles on medical air transport, a
general debate was held in the Commission, in which this subject
was approached from various angles.

One expert pointed out that the chances of survival of a wounded
man would be greatly increased if he were evacuated quickly to
a medical establishment or unit where he could receive adequate
treatment. New methods of signalling could ensure that the medical
aircraft was more easily identified.

In the interest of the evacuation of the wounded, medical flights
in areas under the control of the Party using medical aircraft need
be subject only to the requirement that they should approach the
battle area as medical aircraft as well as leave it as such.

For the overflight of territory under the control of the adverse
Party, only tacit agreement should be required (see CE/COM I/I).

Under this proposal, the medical aircraft should be placed
under the control of the military services of a Party to the conflict.
The proposal of this expert was supported by several others.
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One expert, seconding the idea that no prior agreeihent was
required in the battle area, submitted an amendment to that effect
(CE/COM 1/10).

Another expert submitted a document (CE/COM 1/6) in which
his concept of the rules for medical air transport was presented.
He considered that the proposal mentioned above referred mainly
to military medical aircraft used in battle areas, while in his
proposal he paid particular attention to the use of civilian medical
aircraft and the transport of wounded in long-range flights to
distant hospitals. He pointed out that the progress from the
humanitarian point of view consisted in allowing the medical air-
craft to fly without prior agreement also in the battle areas. In
principle, he was in favour of the proposal submitted by one expert
(CE/COM I/I). He developed in particular the idea of the necessity
of internationalizing medical aviation, of rendering assistance to all
the Parties to the conflict by neutral States and international
organizations, in order to eliminate the difference in availability
which could exist between Parties to a conflict in modern means of
medical air transport.

Several experts criticized the document submitted by one expert
(CE/COM I/I). One of them pointed out that the technical progress
achieved should be viewed in the light of military, political and
humanitarian aspects, and therefore he had great reservations as to
the proposals to change the norms established in the Conventions
concerning air transport. The new proposals discriminated against
States which did not have modern technical means of air transport,
so that the proposed rules would legislate in favour of the Party
to the conflict which was privileged in this respect. The law should
not favour such a discrimination, which would not be realistic.
It would be against small States and liberation movements, which
were devoid of technical means. Modern technology served to
dehumanize war and to increase the suffering of those who did not
possess it. All the Parties to the conflict should have the possibility
of having modern means of medical air transport. Furthermore,
the proposed rules would infringe sovereign rights, which was
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unacceptable. Therefore, the operation of medical aircraft without
prior agreement was not acceptable.

Several experts supported the declaration of the experts men-
tioned in the preceding paragraph. One of them pointed out that
the use of aircraft without prior agreement would be a threat to
the security of the Parties to the conflict, that it would be difficult
for a commander to expose his combatants to the danger of an
enemy aircraft flying over his lines and gathering intelligence data,
etc. The proposed rules would affect the balance which should be
maintained. He submitted amendments to the text proposed by
the ICRC (CE/COM I/I 1). Other experts, who supported the
declaration mentioned in the preceding paragraph, pointed out that
the new legislation should not be made over the heads of small
countries now at war, and that all interests, not only technological
reasons, should be taken into account. Another emphasized the
necessity to have in mind the views of developing countries. One
expert, while supporting the said declaration, submitted two amend-
ments (CE/COM 1/5 and 7), according to which flights in areas of
military operations should be permitted only by agreement.

One expert, supporting the proposals made in document
CE/COM I/I, expressed the idea that the Parties to the conflict
should collect the wounded of all Parties. The idea, another expert
remarked, was idealistic, as the Party collecting the enemy wounded
would make them prisoners of war.

One expert stated that he was in favour of practical measures
to facilitate the movement of the wounded and sick and therefore
supported the proposal made under document CE/COM I/I with
one major reservation; he had submitted amendments to that text
(CE/COM 1/8). In CE/COM I/I, he said that the distinction
between the situation covered by Articles 25 and 26 would create
confusion, because both areas were completely undefined, and could
change from hour to hour, while the rules were quite different. He
considered that military commanders would be placed in an
unacceptable position if they were obliged to agree to the passage
of an alien aircraft through the air space under their control; even
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in peacetime, overflight by an unidentified aircraft without prior
clearance was not permitted. He would agree with the idea behind
one amendment (CE/COM 1/5), but not with the text, because such
a text would prevent a medical evacuation in the areas of military
operations. He proposed therefore the addition of the following
words: " Even if prior agreement has not been obtained, a medical
aircraft shall not be the object of attack by any person who has
positively identified it in time as a medical aircraft ".

An expert, replying to the suggestion that medical aircraft
would provide an advantage to the technologically advanced coun-
tries with air superiority, reminded the Commission that under the
principle of non-discrimination the wounded of both sides would
benefit from rapid air evacuation. He pointed out also that a
Party with air superiority did not need medical aircraft for recon-
naissance or the performance of hostile acts. He added that if
medical aircraft were allowed to operate freely in the battlefield,
medical aircraft might be the only aircraft flying on the side which
lacked air superiority.

One expert pointed out the role which international medical
aircraft might have in cases of natural disasters which might occur
also in time of war.

After examining the terminology and the conditions of the special
protection that should be granted to civilian and military medical
aircraft, Commission I studied the conditions under which such
aircraft could enjoy that protection when removing wounded from
a battle area.

1.80 The Commission discussed thoroughly the principles on
which a medical aircraft would be allowed to operate in the battle
area (see CE/COM I/I, 5, 6, 8, 10 and 11). One view was that, in
the interest of quick evacuation of the wounded and sick, medical
aircraft should be allowed to operate freely (CE/COM I/I) and that
they should notify their presence by various means of signalling
and identification. The opposite view was that the use of aircraft in
the battle area could be permitted only by agreement between the
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local military commanders (CE/COM 1/5), because considerations
of military necessity and in particular the security of armed forces
in the battle area should be taken into account. In this discussion,
arguments and reasons in favour of various solutions on medical
air transport were advanced and developed. The view prevailed
that in principle an agreement was necessary. The ICRC French
text " autoriseront" was not clear. One written amendment
(CE/COM 1/5) was taken as a basis for the formulation, but was
amended by other experts. In this way, the majority was in favour
of a formulation according to which an agreement was necessary in
principle, and could be concluded in any possible way. There were,
however, exceptions to this principle which were formulated in
other paragraphs of this article. In the process of drafting, this
formulation was changed to some extent. One expert declared his
dissatisfaction with the change introduced in an already accepted
text, but the majority was of the view that the new formulation
was acceptable.

Such protection would be illusory if effective identification
systems were not employed. A technical subcommission therefore
examined supplementary signalling and identification systems that
could be employed, in addition to the distinctive sign, by medical
aircraft.

1.92 The proposal was made to compel the Parties to the conflict
to adopt modern techniques of identification (CE/COM I/I). One
expert pointed out that this rule did not obligate States to invest in
sophisticated equipment to identify medical aircraft, unless they
possessed sophisticated surface-to-air or air-to-air missiles capable
of destroying beyond visual range. Some doubts were expressed
concerning the advisability and feasibility of obliging developing
countries to acquire expensive equipment to receive signals trans-
mitted by medical aircraft. It was stressed that it should be possible
for all States, rich or poor, to agree to this Protocol. The view
prevailed that the formulation should be qualified with " shall do
its utmost to adopt".

1.94 The Commission agreed, on the recommendation of the
Technical Sub-Commission on " Marking and identification of
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medical transports ", to establish a rule which would permit the
technical methods, practices and procedures for identification of
medical aircraft, set out in Annex II to this Protocol, to be revised
and amended from time to time, in accordance with technological
developments (see Commentary on Article 23).

Commission IV examined measures to reinforce the application
of the law. One of the documents submitted to the Conference con-
tained governments' replies to an ICRC questionnaire.* The experts
discussed at length the provisions for the application of the 1949
Geneva Conventions, and gave the following ICRC proposal a very
attentive scrutiny:

Article 6.—Appointment of Protecting Powers and of their substitute
1. For the sole purposes of applying the Conventions and the present
Protocol, each of the Parties to the conflict has the obligation to appoint
a Protecting Power from the beginning of the hostilities, and must
accept the activities on its territory of a Protecting Power appointed
by the adverse Party. If, despite the foregoing, the appointment of
a Protecting Power is not made, the Parties to the conflict shall accept,
as substitute, the International Committee of the Red Cross or any
other impartial humanitarian organization.
2. The appointment and the acceptance of a Protecting Power, or of
its substitute, for the sole purposes of applying the Conventions and
the present Protocol, have no effect on the reciprocal legal status of the
Parties to the conflict and, in particular, do not involve recognition of
the adverse Party as a State.
3. The maintenance of diplomatic relations between the belligerent
States does not constitute an obstacle to the appointment of Protecting
Powers or of their substitute.

4.56 Article 6, paragraph 1

By far the most important question before the Commission was
how to improve the implementation of the Conventions. In this

4 Questionnaire concerning measures intended to reinforce the implementation of the Geneva Conven-
tions of August 12, 1949: Replies sent by governments, Geneva, April 1972. Doc. D-O-1252/b/e and
Add. 1-3.
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connection, the ICRC had formulated a draft article concerning
the designation and acceptance of Protecting Powers and their
substitute (Article 6), and it had left room for provisions to be made
concerning a permanent body (blank Article 10). The Commission
decided to discuss these two articles together.

4.57 As the legal expert of the ICRC pointed out in his intro-
ductory remarks, the answers of Governments to the questionnaire
sent out by the ICRC had brought out three tendencies in this
respect: to maintain the existing system without change, to supple-
ment it with an improved procedure as to designation of Protecting
Powers, and to add new supervisory bodies, e.g. in the framework
of the United Nations. The second of these tendencies was sup-
ported in a majority of the answers received. There was moreover
a general tendency to reinforce the role of the ICRC, and there
was support for the view, urged already at the first session of the
Conference of Government Experts (1971), that Parties to a conflict
must be provided with a broad choice of possible alternatives.

4.58 The ensuing debate confirmed the tendencies outlined in the
preceding paragraph. The need for a better implementation of the
Conventions and, in that connection, for a more satisfactory
functioning of the supervisory mechanisms provided in the Con-
ventions was emphasized from all sides. For certain experts this
did not, however, imply the necessity of adding any new rules.
They declared themselves satisfied with the existing rules, which,
according to one of them, struck the right balance between sover-
eignty and the humanitarian interests involved. In the view of these
experts, the existing rules merely needed to be applied in good faith
by the respective Parties, a factor which had been lacking only too
often in the past. One expert therefore proposed to lay down the
requirement of good faith in a separate provision.

4.59 One expert expressed as his opinion that the co-operation
of Protecting Powers or of a substitute organization need not be
necessary in all cases. He therefore proposed to reduce paragraph 1
of draft Article 6 to the statement that any Party to the conflict
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can appoint a Protecting Power or substitute organization if it
considered this useful. This extreme view was not supported by
other experts. Certain other experts referred to in the previous
paragraph did, however, lay stress on the prime responsibility of
the Parties to the conflict for the correct application of the Con-
ventions.

4.60 The main tendency among the experts was to urge the need
for additional rules which would strengthen the existing imple-
mentation machinery of the Conventions. The ideas expressed in
this respect were both of a fundamental and of a practical nature.

4.61 A first such fundamental idea, expressed already in draft
Article 6 and supported by an overwhelming majority of the
experts, was that Parties to a conflict were under an obligation to
seek the co-operation of Protecting Powers or of a substitute
organization. This obligation was brought out in a number of the
written proposals relative to draft Article 6.5

4.62 An issue of fundamental importance here was whether the
appointment of Protecting Powers or of a substitute organization
could be an automatic affair, not depending on the express consent
of the Parties to the conflict actually concerned. A number of
experts held that a rule laying down such automatism was perfectly
possible and even desirable. It was, however, widely recognized
that this automatic procedure would not apply to the designation
and acceptance of Protecting Powers themselves and that consent
would be an indispensable requirement here, as no State could be
expected to accept the activities on its territory of any Protecting
Power its adversary might choose to designate. Only one written
proposal clearly dispensed with this element of consent.6

4.63 For most of the experts advocating an automatic solution,
this automatism would operate in the appointment of a substitute
organization, after attempts to designate a Protecting Power would
have failed.7 Another form of automatism, equally favoured by

* See in particular CE/COM IV/1-2-3-4-9-11-20-21-26.
' CE/COM IV/26.
7 CE/COM IV/1-2-3-5-11-26.
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a number of experts, consisted in the automatic functioning of the
ICRC at the outset of any conflict until such time as Protecting
Powers would effectively perform their functions.8

4.64 Any such automatism and denial of the requirement of
consent ad hoc were denounced by a number of experts as incom-
patible with the realities of present-day international relations, the
concept of sovereignty and the fundamental principles of inter-
national law, such as the principle of sovereign equality and self-
determination of States, as expressed in the Charter of the United
Nations and in the Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among States in
Accordance with the Charter of the United Nations.

4.65 Other experts held that sovereignty was not, and had never
been, an absolute concept. Moreover, it was within the sovereign
rights of States to agree on the creation of machinery which would
operate automatically once the circumstances foreseen in the agree-
ment would have occurred. The element of consent necessary for
the operation of the machinery thus created would therefore already
have been expressed in the previously concluded agreement.

4.66 Another aspect of any such automatic solution was the
existence of organs able and willing to act as automatic substitutes.
Among existing institutions, the ICRC was widely regarded as the
body most suited to take on this role, both in the event of failure
to designate Protecting Powers and as an intermediate substitute
at the outset of the armed conflict. Some experts, who did not
consider the ICRC such a suitable substitute for Protecting Powers,
proposed that a new permanent body, to be created, be entrusted
with this task.9

4.67 Those experts who considered the ICRC to be the most
suitable automatic substitute asked whether, in fact, it was willing
to undertake these functions. It was only after the Commission
had debated draft Articles 6 and 10 and the working group entrusted

• CE/COM IV/10-15-21-22-26.
• CE/COM IV/3 and 48.
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with the examination of those articles had begun its work (see
below, paragraphs 4.78 if.) that this question was answered: it had
necessitated discussion within the International Committee itself.
The matter is referred to at this stage because of its importance. '

4.68 As expressed by its representative, the position of the ICRC
amounted to a willingness to assume the functions of Protecting
Powers at any time when it considered this to be necessary and
feasible. The ICRC did not, however, wish that there should be
a legal obligation, by virtue of an international instrument, for it
to act as an automatic substitute; it preferred to retain its liberty
to offer its services to Parties to a conflict. It would make such
an offer only under the conditions that its services were acceptable
to both Parties and that it would have at its disposal the financial
means and manpower required for the task. In other words, while
it could not accept a formula to the effect that it would be obliged
in certain circumstances automatically to act as substitute, it did
not object to a provision urging the Parties to the conflict to accept
in such circumstances an offer on its part to act as such. Especially
with regard to its functioning as a temporary substitute at the
outset of an armed conflict, the representative of the ICRC more-
over voiced his serious misgivings, as such a practice might easily
result in Parties' to the conflict losing all interest in the designation
of Protective Powers. The ICRC would certainly not do anything
that might diminish their active interest in this regard.

4.69 Another matter of major interest in this connection was the
nature of the functions of Protecting Powers. A number of experts
emphasized that Protecting Powers or their substitutes should
perform their functions not only in the interests of the respective
Parties to the conflict but also as the agents of the international
community or of the collectivity of the High Contracting Parties.
One expert made this view the subject of a written proposal.10

Several experts urged in this connection that the functions of a
Protecting Power under the Conventions and the Draft Protocol
be clearly separated from the diplomatic and political functions
performed by a Power safeguarding the interests of a Party to the

10CE/COMIV/1.
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conflict. It was on the other hand recognized that a Power safe-
guarding the interests of a Party to the conflict would have to
perform the functions of a Protecting Power under the Conventions
and the Protocol as well.

4.70 As for the precise scope of the functions of Protecting
Powers and substitute organizations, some experts, unlike those
mentioned in the preceding paragraph, held that a Protecting
Power, by definition, performed tasks that blended together diplom-
atic, political and humanitarian tasks, and that, hence, a humani-
tarian organization such as the ICRC could never assume all the
tasks of a Protecting Power without changing its character. Other
experts held that the functions of a Protecting Power included the
investigation and publication of violations of the Conventions and
of the Protocolu and they pointed out that the ICRC, whose
traditional task was to provide humanitarian relief, had constantly
refused to perform this function of investigation and publication
of violations.

4.71 The representative of the ICRC pointed out that where a
State carried out the functions of a Protecting Power safeguarding
the interests of a Party to the conflict and of a Protecting Power
under the Conventions, it was perfectly possible to distinguish the
two functions. All the functions of Protecting Powers under the
Conventions were humanitarian in nature and, as it had been stated
at the time of the first session of the Conference of Government
Experts (1971), the ICRC was ready to take on those functions
whenever necessary and possible. While it was not right to say that
the traditional tasks of the ICRC had been limited to relief, and
while in the performance of its supervisory functions it had always
reported its findings to the interested Parties, it was not a public
organ of enquiry publishing the result of its investigation and
reporting on cases of violations. Neither did this belong to the
traditional tasks of Protecting Powers. Indeed, each of the Con-
ventions contained an identical article providing for enquiries' into
alleged violations being instituted " in a manner to be decided

11 Most explicitly: CE/COM IV/26.
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between the interested Parties ".12 Even this method had never
been applied in practice.

4.72 Certain experts, who favoured the idea of an automatic
" fall-back " institution for all cases and who had deduced from
the answers given by the representative of the ICRC that this
organization did not intend to have itself converted into such an
institution, were now, even more strongly than before, convinced
of the necessity of creating a permanent supervisory body under
Article 10 of the Draft Protocol. A text for that article was pro-
posed.13 Other proposals, while not intended to fill the blank space
left for that article, likewise referred to the functioning of a per-
manent body, whether as an automatic " fall-back " organization M

or as one among other possible substitutes.15 These proposals
drew the support of some experts, who referred to such examples
as the High Commissioner for Refugees. One expert urged in this
connection the establishment of a High Commissioner for Human
Rights. A number of experts, on the other hand, declared them-
selves firmly opposed to the idea of creating any new supervisory
body besides the existing machinery. One expert pointed in particu-
lar to the financial consequences of such a step, and he stated
that his Government would certainly not be in a position to take
on any additional burdens.

4.73 One feature of the debate on the fundamental aspects of the
implementation system which emerged with particular clarity was
the absence of any suggestion to abolish the system of Protecting
Powers as such. Indeed, most of the comments and proposals that
were made aimed precisely at maintaining and improving that
system.

4.74 As for the practical side of the matter, the text proposed
by the ICRC was criticized from many sides as being ambiguous;
for, while its first sentence suggested that it did away with the
element of consent, its second sentence seemed to reintroduce this
element in that it evidently presupposed the possibility for Parties
to a conflict not to accept a certain State as Protecting Power. It

12 Conv. 1/52, n/53, m/132, IV/149.
13 CE/COM IV/48.
" CE/COM IV/3.
l s CE/COM IV/20.
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was later explained by the representative of the ICRC that it had
never been the intention to discard the element of consent and that
the designation and acceptance of a Protecting Power had always
been regarded as a triangular relationship.

4.75 In order to meet the difficulties which the designation and
acceptance of Protecting Powers had encountered in the past, a
number of proposals were made. It was suggested that Parties to
a conflict should draw up lists of possible Protecting Powers and
communicate these lists to their adversary, e.g. through the ICRC.16

An amendment to this idea was that such lists should be drawn
up already in time of peace by all States Parties to the Conventions
and the Protocol, and that they should be deposited with the
Depositary Government.17 Another proposal was that notifications
of all steps concerning the designation of Protecting Powers be
addressed to the ICRC.18 In the same connection, a suggestion
was put forward that negotiations concerning the designation of
Protecting Powers be conducted under the auspices of, or via, the
ICRC or the United Nations.19 An idea expressed in the course
of the debate was that, in the event of failure on the part of the
Parties to the conflict to agree on the designation of Protecting
Powers or of a substitute organization, the United Nations should
have power to appoint such Powers or a substitute organization.
The written proposal concerning this idea, however, merely sug-
gested that the United Nations could in that event designate
Protecting Powers or a substitute which then would have to be
accepted by the Parties to the conflict.20 A number of proposals
contained fixed time limits for the designation of a Protecting
Power, the acceptance or refusal of such designation, and the
designation or automatic operation of a substitute organization.21

Other proposals favoured more flexible indications, such as " with-
out delay " or " within a reasonable time ".22 An idea of a slightly

" CE/COM IV/5.
"CE/COMIV/11.
18 CE/COM IV/2.
11 CE/COM IV/5 and 21.
" CE/COM IV/9.
11 CE/COM IV/1-2-3-4-5-20.
11 CE/COM IV/21-26-28.
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more general nature was that a Party to the conflict, when declining
the proposals made by its adversary concerning the designation of
a Protecting Power, should accompany its answer with such sug-
gestions as might permit the adversary to make a new proposal.23

Finally, one expert introduced a proposal spelling out that a Party
to the conflict might appoint as Protecting Power any impartial
State not openly hostile to the adversary.24

4.76 One expert, referring to the Draft Regulations for the
execution of the Geneva Conventions of 12 August 1949 proposed
by the Government of Monaco,25 pointed out that several of the
proposals appearing in the amendments suggested by the experts
were similar to those included in the Monaco Draft Regulations.

4.77 The representative of the Secretary-General of the United
Nations noted that there seemed to be agreement on the necessity
of making the system of Protecting Powers as effective as possible,
in particular by preparing its functioning in time of peace. He also
underlined the utility of temporary measures which would be taken
at the outset of a conflict, pending the putting into effect of the
system of Protecting Powers. As to the designation of Protecting
Powers or their substitutes, he considered that there would be
a better chance of their role as provided in the Conventions being
accepted if the interested Parties were left with a freedom of choice
and if they were offered a wide range of possibilities: the greatest
possible number of States willing to fulfil these delicate functions,
and, in the event that this might fail, the ICRC, or other impartial
and humanitarian organizations which might be acceptable to the
Parties. In this respect, he recalled the views expressed by the
Secretary-General in his second report on respect for human rights
in armed conflicts (Doc. A/8052, Chapter XI), and in particular
the possibility of ad hoc arrangements on the model of the UNESCO
Convention concerning the protection of cultural property. In reply
to certain remarks made in the course of the debate, the repre-
sentative of the Secretary-General recalled that the Draft Protocol

83 CE/COM IV/2.
11 CE/COM IV/25.
"• Attached as an Annex to ICRC Document D-O-1252/b/e.
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under consideration could never have the effect of limiting the
scope of action of the United Nations bodies in conformity with
the Charter; by virtue of its very text the Charter would prevail
over any other international agreement.

4.78 After the representative of the ICRC had thanked the
Governments which had sent in their answers to the questionnaire
and the experts for having taken part in the discussion and sub-
mitted proposals, the Commission decided to refer the further
examination of the various proposals to a working group. . .

4.79 The working group gave careful consideration to the pro-
posals and suggestions made. It selected certain main tendencies
which it laid down in a number of alternative proposals.26 It
considered that its proposals provided the variety of choice and
flexibility desired by the Commission. The working group did not
retain any of the proposed detailed procedures for the designation
and acceptance of Protecting Powers or a susbtitute organization,
as it understood that it was not a lack of procedure which in
practice had led to the defective functioning of the implementation
system envisaged in the Conventions. Nor did it include any provi-
sion defining the functions of Protecting Powers; it did, however,
note that the question of a possible function of Protecting Powers
with respect to Parts III ("Combatants") and IV ("Civilian
Population ") remained to be studied in the light of the texts that
were to be drafted for these two Parts.

WORKING GROUP 27

4.80 Article 6, paragraph 1

ICRC note. The working group submitted a draft consisting of seven
paragraphs, to take the place of paragraph 1 of Article 6 of the ICRC
draft.

1. From the beginning of a situation provided for in Article 2, common
to the Conventions, each Party to the conflict, in the absence of a

" See hereafter paragraph 4.80.
" In the reports of the Drafting Committee or the working groups, texts have been placed in square

brackets when no general consensus was reached on a specific single proposal.
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Power whose duty it is to safeguard its interests, shall designate, for
the sole purposes of applying the Conventions and the present Protocol,
a Protecting Power and shall permit the activities of a Protecting Power
designated by the adverse Party and accepted as such.

2. Proposal 1: [At any time when persons protected by the Conventions
and by the present Protocol do not benefit or cease to benefit, no matter
for what reason, by the activities of a Protecting Power, the Parties to
the conflict shall endeavour to act promptly to designate and accept
Protecting Powers to carry out such activities.]
Proposal 2: [The Parties to the conflicts shall endeavour to ensure as
soon as possible the co-operation and scrutiny of Protecting Powers.]

[3. Where a Party to the conflict refuses to accept a designation of
a Protecting Power, it shall offer suggestions which will permit the
designating Party to make another choice and will communicate these
suggestions to the designating Party.]

[4. In the situations covered by paragraph 2, if a Protecting Power
has not been designated and accepted within fifteen days, the Inter-
national Committee of the Red Cross shall request each of the Parties
concerned to submit a list of at least... possible Protecting Powers
acceptable to it for that purpose. These lists shall be submitted within
ten days to the International Committee of the Red Cross, which shall
compare the lists and seek the agreement of any Protecting Powers
named on both lists.]

5. Proposal 1: [If, despite the foregoing, persons protected by the
Conventions and by the present Protocol continue not to benefit, no
matter for what reason, by the activities of a Protecting Power, the
International Committee of the Red Cross shall be accepted as a substi-
tute for the Protecting Power.]

Proposal 2: [If, despite the foregoing, persons protected by the Con-
ventions and by the present Protocol continue not to benefit, no matter
for what reason, by the activities of a Protecting Power, a humanitarian
body, such as the International Committee of the Red Cross, if acceptable
to both Parties to the conflict, shall be accepted as a substitute for the
Protecting Power.]

Proposal 3: [If, despite the foregoing, the appointment of a Protecting
Power is not made, the Parties to the conflict shall accept, on the
territories under their control, the activities of a humanitarian body,
such as the International Committee of the Red Cross, appointed by
the adverse Party and recognized by both Parties, or, in the last resort,
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proposed by the United Nations Organization and recognized by the
Parties.]
[6. From the beginning of any situation provided for in Article 2,
common to the Conventions, each of the Parties to the conflict shall
accept the offer of the International Committee of the Red Cross to
perform the activities of a Protecting Power under the Conventions and
this Protocol unless, or until, one or more Protecting Powers are
effectively carrying out such activities.]
7. Whenever in the present Protocol mention is made of a Protecting
Power, such mention also applies to substitute organizations in the
sense of Article 2 of the present Protocol.

4.81 Views of experts who spoke on the drafts

A majority of the experts were in favour of the seven para-
graphs submitted by the working group, and expressed their
preference for proposal 1 in paragraph 2 and proposal 1 in para-
graph 5.

The wide dissemination of knowledge of the Geneva Conventions
being one essential to ensure their application, Commission IV
examined the following draft article:

Article 76.—Dissemination

1. The High Contracting Parties undertake, in time of peace as in
time of armed conflict, to disseminate the text of the present Protocol
as widely as possible, in their respective countries, and, in particular,
to include the study thereof in their programmes of military and civil
instruction, so that it may become known to the armed forces and to
the civilian population.

2. The military and civilian authorities who, in time of armed conflict,
assume responsibilities in respect of protected persons and property,
must be fully acquainted with the provisions of the present Protocol.

4.149 Introducing the subject, the legal expert of the ICRC under-
scored that the Red Cross considered dissemination of the humani-
tarian rules as one of the essential measures most appropriate to
improve their application. He recalled the important r61e performed
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in this field by the National Societies of the Red Cross, the Red
Crescent, and the Red Lion and Sun, as auxiliaries of the public
services. He indicated that paragraph 1 of this draft article was
based on, and supplemented, a common article of the Conventions.
Paragraph 2 had already evoked comments on the part of experts
who considered that the word " specialement" in the French text
lacked clarity and that it was not advisable here to isolate the
Protocol by not referring to the Conventions.

4.150 The representative of the Secretary-General of the United
Nations recalled that the General Assembly, in resolution 2853
(XXVI) of December 1971, had invited the Member States to
intensify their efforts to ensure the instruction in and dissemination
of international norms relating to the protection of human rights
in armed conflicts; the Secretary-General had been invited to
encourage these activities with the means at his disposal. As the
Secretary-General had already suggested in his first report {KpllQ),
the Member States could in particular utilize to this end the pro-
gramme of consultative services of the United Nations in the field
of human rights; this allowed the exchange of concrete experiences,
notably by the organization of international seminars and the grant
of fellowships. The positive character of this programme was widely
recognized.

4.151 The experts generally approved the draft article.

4.152 It was proposed to complete it with a third paragraph
which would stipulate that Contracting Parties must at regular
intervals report to the Depositary State and the ICRC about the
measures taken in conformity with the undertaking in the first
paragraph.28 Another proposal concerned the translation of the
Conventions and the Protocol, by each Contracting Party, and at
its own expense, into the language of its nationals.29

4.153 To ensure effective application of this draft article, one
expert put forward a number of suggestions concerning documenta-
tion, programmes of civil and military instruction, and a better

18 CE/COM IV/24 and 60.
" CE/COM IV/57.
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knowledge of the law of armed conflicts. In this connection, he
mentioned the " Plan of action for National Societies in the dis-
semination and development of international humanitarian law
applicable in armed conflicts ", a plan which had recently been
established by the ICRC. Reference was also made to an earlier
suggestion to have legal advisers attached to military commanders.

4.155 It was felt that this article would constitute an excellent
basis for attempts to obtain the co-operation of international public
opinion. It was observed, in this connection, that it might be useful
to specify in the article that dissemination ought to take place at
all levels. Programmes of military instruction should be possible
for privates, non-commissioned officers and commissioned officers.30

4.156 One expert pointed out that the draft article went further
than the comparable articles common to the Conventions. There
was no distinction in this draft between military and civil instruc-
tion programmes. The Conventions spoke of military and "if
possible " civil instruction, and this in order to take account of the
difficulties of a legislative order which might exist for federal States.
The legal expert of the ICRC answered that the omission of the
words " if possible " had been deliberate, and was intended to
strengthen the obligation of all Contracting Parties under this
article.

4.157 Some remarks were made concerning the wording of para-
graph 2. Instead of the phrase in the French text " devront con-
naitre specialement " it would be better to read " devront connaitre
d'une facon complete "; and it seemed preferable to refer to " the
Conventions and the present Protocol " rather than to the Protocol
alone.

•• CE/COM IV/66.
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DRAFTING COMMITTEE

4.158 Article 76.—Dissemination

1. The High Contracting Parties undertake, in time of peace as in
time of armed conflict, to disseminate the text of the present Protocol
as widely as possible, in their respective countries, and, in particular,
to include the study thereof in their programmes of military and civil
instruction, so that it may become known to the armed forces and to
the civilian population.

2. The military and civilian authorities who, in time of armed conflict,
assume responsibilities in respect of protected persons and property,
must be fully acquainted with the provisions of the present Protocol.

3. Proposal 1: [The High Contracting Parties shall, at least once every
four years, forward to the International Committee of the Red Cross
a report giving whatever information they think suitable concerning any
measures being taken, prepared or contemplated by their respective
administrations for the dissemination of the Conventions and of the
present Protocol.]

Proposal 2: [The High Contracting Parties shall report to the Depositary
State and to the International Committee of the Red Cross at intervals
of three years on the measures they have taken in accordance with
their obligations under paragraph 1 of this article.]

4.159 Views of experts who spoke on the drafts

On the whole, the experts approved this draft article, but there
was no clear decision in favour of either of the proposed versions
of paragraph 3.
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