
THE PROTECTION OF THE WOUNDED AND SICK

and the

DEVELOPMENT OF INTERNATIONAL
MEDICAL LAW1

by B. Jakovljevic

I. At the time of its creation in 1863, the Red Cross had as its
first objective the protection of the wounded and sick, and the work
of ensuring that these victims of armed conflict were given the
medical attention they required. To carry out this project National
Societies were formed and States signed the Geneva Convention of
August 22, 1864.

Even after the centenary of that Convention, the Red Cross, in
spite of its new and manifold tasks, still continues to protect the
wounded and the sick and attends to problems affecting the army
medical services. In the field of international law, especially, the
Red Cross has consistently endeavoured to widen the scope of
existing regulations and adapt them to new circumstances. Thus it
was that the First Geneva Convention was revised several times and

1 The International Review has pleasure in publishing the following article, whilst
stressing that it reflects only the author's views.

Our readers are already acquainted with a study written by Mr. Jakovljevic jointly
with Mr. J. Patrnogic, entitled " The Urgent Need to Apply the Rules of Humanitarian
Law to so-called Internal Armed Conflicts ", which we published in our issue of August,
1961. (Editor's note).

The ideas expressed in this article are also set forth in " Les Problemes relatifs au
developpement du droit international medical" in " Jugoslovenska revija za medjuna-
rodno pravo " (Yugoslav Review of International Law) No. 1/1964.
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that others were concluded whereby the principles of the First
Geneva Convention became applicable to war at sea. Finally,
protection was granted to prisoners of war and civilians in time of
war. Consequently, protection of the sick and wounded is an
integral part of the immense work of the Geneva Conventions which
represent the greatest contemporary effort to codify part of inter-
national humanitarian law.

The Red Cross did not stop there. Life itself demanded that
international regulations relating to the welfare of the wounded
and the sick be made more extensive. It became necessary to work
out a system of rules covering every situation likely to confront the
medical profession in the event of armed conflict between or within
States. It appeared, theoretically, that the interaction of medicine
and science must to a greater and greater extent be governed by
international medical law.1

A working group formed in 1955 began studying international
medical law problems. It consisted of representatives of the Inter-
national Committee of the Red Cross, of the International Com-
mittee of Military Medicine and Pharmacy, and of the World
Medical Association, while an observer was delegated by the
World Health Organization 2. This working group meets period-
ically. At its fifth session in 1957, it passed resolutions on " Rules
of Medical "Ethics in War-time " and " Rules Governing the Care
of Sick and Wounded particularly in time of Conflict ".

The text of these resolutions was approved by the World Medical
Association and the International Committee of Military Medicine
and Pharmacy. The International Committee of the Red Cross
informed the National Societies by means of its circular No. 425 of
February 6, 1959 and it also drew up new draft regulations for the
protection of the wounded, the sick and civilian medical per-
sonnel in time of armed conflict. This draft was submitted to the
International Red Cross Council of Delegates in 1961 and to the
Centenary Congress in 1963. At the latter meeting the draft gave
rise to a lively discussion and it was apparent that the draft could

1 See B. Jakovljevic-J. Patrnogic: " Current Problems in International Medical
Law " in Revue Internationale des services de sante des armies de terre, de tner et de Pair,
Paris, 1959, Nos. 7-8; p. 327.

2 See: Revue Internationale de la Croix-Rouge, June 1955, p. 367.
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not be accepted, a more profound study of the project being called
for. The majority of the meeting, however, desired the work to be
carried on in order to make the draft suitable for adoption in the
near future 1. We are of the opinion that the International Red
Cross should continue its efforts with a view to drawing up these
regulations and thereafter to applying them. That is why this ques-
tion should be given importance on the agenda of the XXth Inter-
national Conference.

We would also mention a concomitant activity affecting inter-
national medical law; it is one which is carried on by the Interna-
tional Law Association. This professional association of lawyers
set up a special commission on international medical law after
Professor Radmilo Jovanovic had submitted to it a report entitled
" Considerations on International Medical Law", during the
Association's 47th Conference at Dubrovnik in 1956. The commis-
sion has achieved considerable results. It worked out a study pro-
gramme to deal with some fundamental questions and has so far
issued reports on: 1) The legal definition of the aims of medicine;
2) The rights and obligations of doctors and medical personnel;
3) The status of medical units and establishments 2. It has thus an
over-all perspective of the fundamentals of international medical
law.

There are no doubt differences between the project of the
International Red Cross and that undertaken by the International
Law Association. The scheme of the International Red Cross is
intended to achieve a practical objective, i.e. the protection of
medical personnel during armed conflicts; a time of particular
demands on the Red Cross. The aim of the International Law

1 At the Centenary Congress the following resolution was adopted:
The Council of Delegates,
having taken note of the Draft Rules for the Protection of the Wounded and Sick

and Civil Medical and Nursing Personnel in time of conflict submitted by the Inter-
national Committee of the Red Cross,

invites the International Committee of the Red Cross to pursue the study of the
problem, if possible with the help of Government experts, and present a Report to
the next International Conference of the Red Cross. See Doc. DD/3 c/1 of the Cen-
tenary Congress for the draft rules.

2 For material on International Law Association activity, see the reports drawn up
by the 47th-50th Conferences of the Association and its International Medical Law
Commission.
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Association is to contribute to a theoretical solution of these legal
problems. In spite of these differences, there is no question in either
case of having international treaties, concluded; but of having
certain rules adopted by a declaration of principles relevant to all
fundamental problems of international medical law.

Incidentally, international medical law is also the concern of
other institutions nowadays, including the " Commission medico-
juridique ", in Monaco.

** *

II. The increased interest being displayed in international
medical law enables us to state that a new branch of international
law is in the process of developing; one which bids fair to encompass
all matters relevant to the medical profession as a science and an
art. The question can of course be asked whether such a develop-
ment is really necessary.

In the first place, why has the practice of medicine become sub-
ject to special regulation? Undoubtedly this is a matter of the
greatest importance for us all, as it directly concerns certain funda-
mental human rights: the right to life, the right to health, the right
to receive medical care. In the widest sense of the word and in
accordance *with the definition contained in the preamble to the
World Health Organization's Constitution, health is " a state of
complete physical, mental and social well-being and not merely the
absence of disease or infirmity ". It is indeed an objective of efforts
in medical, social, political, economic and other fields. However,
medical law cannot cover such a wide range of functions; it should
not go beyond those activities which are directly connected to
medical practice. This science, in keeping with scientific progress in
general, has for some time been developing immensely. It has be-
come an effective weapon in the struggle for health and this very
fact has brought in its wake an increased specialization in the field
of legal regulations affecting medical practice.

Why have international regulations become necessary in this
field? There are many reasons. Circumstances might occur, when
relations between States deteriorate, where international rules are
essential for the protection of particular groups of people who
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would otherwise be at the mercy of certain countries or authorities.
This is the case during armed conflicts between States, and also
during wars of liberation, civil wars, etc. In addition, international
rules should be applied when action is undertaken against a com-
mon enemy such as infectious diseases, pursuant to international
treaties on health regulations.

Reflecting present day international relations, the general social
evolution throughout the world, and the greater and greater inter-
dependence of States, an international code of elementary human
rights has made its appearance as one of the most important charac-
teristics of contemporary international law. International standards
in this field are making constant headway. The United Nations
Charter inaugurated international* co-operation in the protection of
human rights as one of the Organization's main objectives (Article 1,
(3)). The international community itself determines standards re-
lating to certain activities which formerly would have been considered
the prerogative of the State. The rapid development of productive
capacity, the far-reaching advances of science and technology; these
are factors uniting the world as never before. This is a phenomenon
which is manifest in international law by greater protection for the
rights of man, although this evolution is as yet only in its early
stages. Medicine itself is becoming markedly international, making
necessary the adoption of international standards. Finally, the prac-
tical application of medical science and the defence of fundamental
human rights make ever-growing regulations, as well as the develop-
ment and extension of international medical law necessary.

The question might be asked: to what extent has international
medical law already developed and how far should it continue
doing so ? As far as victims of armed conflict are concerned, provi-
sion is made for their protection in the Geneva Convention of 1949,
but these are unfortunately not applied to the full in modern armed
conflicts. Legal rules are already effectively implemented inter-
nationally in the struggle against disease, although much has still to
be done. With respect to the adoption of international standards
relating to elementary human rights in the field of medicine, pro-
gress is slow, for differences from country to country in social
development, science, technology, structure, political and social
orientation are so wide and profound that it is not easy to lay down
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standards acceptable to every country. Medicine itself facilitates
this standardization, for it demands the same attitudes and processes
everywhere.

III. The actions of the international organizations already
mentioned are intended in the first place to give expression to the
basic principles of international medical law. Why has this policy
been adopted and what results can be expected?

The evolution of international law and its codification by the
adoption of fundamental principles and rules are frequently in
evidence today and, in practice, first and foremost in the general
extension of international defence of human rights. According to
the United Nations Charter, the welfare of the international com-
munity demands the observance of human rights; the Universal
Declaration of the Rights of Man, of December 10, 1948, was a step
in the right direction. Its purpose is to lay down a " general ideal
which all peoples should attain ". In practice it is important not
only because it defines the objective to be achieved, but also because
it should circumscribe the international community's reactions to
serious breaches of human rights. The drafting of international
treaties now in progress is a further step forward. The same pro-
cedure applies in respect of certain human rights. For instance, the
United Nations, at its XVIIIth General Assembly, adopted the
declaration proclaiming the abolition of all forms of racial dis-
crimination * and a convention to this effect is being considered.
Other declarations are being examined; they will include right of
asylum, non-discrimination against women, etc.

As we have just seen, the procedure is the same in international
medical law. But no draft convention is being drawn up, for rules
so widely established are not adaptable to an international conven-
tion, it being too difficult to obtain the agreement of all concerned.
On the other hand, a declaration provides a set of fundamental rules
without, however, laying down any legal obligations or respon-
sibility, so that it is more readily acceptable. It will be the means of

1 Resolution 1904 (XVIII), November 20, 1963.
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inviting respect for the basic standards of international medical law,
while moral and political pressure will be applied on all concerned
to induce them to observe those standards. Not before the declara-
tion has in some measure been put into practice will it be possible
to transform its provisions—or some of them at least—into strict
legal obligations by means of international treaties.

Some provisions of such a declaration will systematically codify
only the compulsory international law standards—as in the Geneva
Conventions—whilst other provisions will reflect universally ac-
cepted principles or will institute new legal obligations on an inter-
national level. To what extent will the declaration of international
medical rules constitute a mere codification of this law? And to
what extent will it contain matter for further development? It is
impossible to predict the answer, for this will differ from one rule to
another, the nature of each being subject to a dynamic process of
change. To accelerate this and to contribute to optimum interna-
tional standards will be the role of the declaration. Success will
depend on several factors:

a) The declaration must, as it were, reflect present-day universal
aspirations and the need for regulations governing the practice
of medicine at the international level.

b) The declaration should be put forward by an organization in
which high authority is vested. It could be adopted by the Inter-
national Conference of the Red Cross. The Assembly of the
World Health Organization or the Economic and Social Council
of the United Nations could bring it to the attention of States
and recommend all to respect it.

c) Once the declaration has been accepted, it should be dissemin-
ated as widely as possible and referred to; respect of its provi-
sions should be demanded and appropriate steps to this end
taken in conjunction with various international organizations,
in the first place with those which took part in framing the
declaration and are interested in seeing it applied.

The adoption of a declaration of international medical law, based
on drafts framed by the International Red Cross, the International
Law Association and other organizations, or issuing from a com-
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bination of such drafts, by no means implies neglect of the possibili-
ties of concluding international treaties relating to subjects perhaps
more limited in scope but on which agreement could be reached.
Quite the contrary, efforts in that direction must be pursued con-
currently with those now being exerted with a view to codifying and
extending the general rules of international medical law.

Results must not be expected to be produced rapidly; but the
essential thing is that the idea be launched. Let us now work for its
realization, that is, for the adoption of a declaration which will con-
tribute to co-operation among nations and to the progress of human
welfare.

Dr. BOSKO JAKOVLJEVIC

Legal Adviser of the Yugoslav Red Cross, Chair of
Research at the Institute of International Affairs and

Political Economy, Belgrade.
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